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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
- X
R.C., J.J.,, and A.G., suing under pseudonyms, on Index No. 153739/2018
behalf of themselves and all others similarly situated, IAS Part 11
(Frank, J.)
Plaintiffs,
ORDER
-against-

THE CITY OF NEW YORK and JAMES P.
O’NEILL,! New York City Police Department
Commissioner, in his official capacity,

Defendants.

X
Pey

! By Stipulation and Proposed Order dated June 14, 2022 (NYSCEF No. 220), the parties stipulated to substitute New
York City Police Department Commissioner Keechant L. Sewell for former Commissioner O’ Neill, but the Court has
not yet endorsed the proposed Order. 1 of 22
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WHEREAS, New York law provides that when a criminal proceeding results in
a favorable termination or a non-criminal conviction, all official records related to the arrest “on
file with . . . any . . . police agency . . . shall be sealed and not made available to any person or
public or private agency,” New York Criminal Procedure Law (“CPL”) §§ 160.50 and 160.55
(the “Sealing Statutes”), and that “[u]pon the termination of a criminal action or proceeding
against a person in favor of such person . . . the arrest and prosecution shall be deemed a nullity
and the accused shall be restored, in the contemplation of law, to the status he occupied before
arrest and prosecution,” CPL 160.60 (McKinney 2003);

WHEREAS, by Decision and Order dated September 27, 2021 (NYSCEF No.
200) (hereinafter the “Preliminary Injunction” or “PI”), the Court granted Plaintiffs’ motion for a
preliminary injunction based on evidence that the NYPD is in violation of the Sealing Statutes
and a finding that this presents irreparable harm to the Plaintiff class, and the Court further
directed the creation of a plan to cease the violations (the “Implementation Plan”); and

WHEREAS, Defendants deny any and all liability or wrongdoing arising from
the allegations set forth in the Complaint; Defendants do not intend to waive any prior arguments
made in the instant matter, including on their motion to dismiss or in opposition to Plaintiffs’
motions for class certification or for a preliminary injunction; and Defendants reserve the right to
appeal any final judgment issued in the instant matter.

NOW, THEREFORE, IT IS HEREBY ORDERED that the Implementation
Plan is as follows:

DEFINITIONS

Aggregate Data: information collected from multiple sources or individuals and
compiled into data summaries that cannot be used to identify, nor used in connection with, any

individual or group of individuals.
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De-Identified: the name, address, phone number, date of birth, NYSID, and other
personal-identifying information of the person who is the subject of the Sealed Record is redacted
or removed within NYPD systems. For purposes of this Order, personal-identifying information
does not include race, gender, religion, housing status, disability, or other protected
characteristics.

Law Enforcement: policing, enforcing the law, reducing crime, and preserving the
peace; prevention, detection, or investigation of crime; special operations related to citywide
mobilizations, civil disorders, and major events; transit security; quality of life protection or
enforcement; responding to or preventing terrorist attacks; developing or implementing strategies to
reduce crime; detecting and disrupting terrorist or criminal activity through intelligence. Law
Enforcement does not include instances in which records or information that are De-Identified are
used for the purposes of assessing the lawfulness of officer conduct or investigating officer
misconduct.

Predictive Technologies: any technology that uses data to make predictions,
inferences, or forecasts, including but not limited to Patternizr or any machine learning or statistical
models or algorithms.

Sealed Information: information extracted from documents that are or later
become Sealed Records, including but not limited to arrest number, top charge, name, date of birth,
address, or phone number. Sealed Information includes the number of sealed arrests an individual
has. Sealed Information does not include Aggregate Data.

Sealed Record(s): all official records and papers, including judgments and orders of
a court but not including published court decisions or opinions or records and briefs on appeal,
relating to the arrest or prosecution, including all duplicates and copies thereof, that have sealed

pursuant to CPL 160.50 or 160.55 (McKinney 2003).
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Sealing Statutes: CPL 160.50 and 160.55 (McKinney 2003).

GUIDING PRINCIPLES

This Order is designed to cease (1) the NYPD’s alleged improper use of and access to
Sealed Records and Information for Law Enforcement and (2) the NYPD’s alleged improper
disclosure of Sealed Records and Information outside the Department. In issuing this Order, the
Court 1s mindful that the plan to implement the PI and cease these alleged violations of the
Sealing Statues must carefully navigate laws, statutes, regulations, and ordinances that permit or
require the NYPD to use, access, or disclose Sealed Records and Information under narrow
circumstances—such as exceptions within the Sealing Statutes or other laws or regulations that
require the NYPD to produce information, for example to other government agencies. See, e.g.,
CPL 160.50(1)(d)(vi) (McKinney 2003) (allowing disclosure of sealed records to probation
departments when an individual is arrested—and the arrest is sealed—during the probation
period); N.Y. City Charter, Chapter 18-A § 440(d)(1) (requiring NYPD to submit records, on
request, to the CCRB); N.Y.C. Admin. Code, tit. 14, § 14-150 (“Police department reporting
requirements”). See Maloney v. Stone, 195 A.D.2d 1065, 1067 (4th Dep’t 1993) (“Statutes should
be given such construction that enables them to be reconciled, and if the court, without violating
the established canons of interpretation, can construe two statutes so that they will be in harmony,
such construction should be adopted.”) (quoting McKinney’s Cons. Laws of N.Y, Book 1,
Statutes § 391, Comment). 2

PROHIBITION ON USE AND ACCESS TO SEALED RECORDS AND SEALED
INFORMATION

1. Except as otherwise provided by law, the NYPD is prohibited from using,

* Where a time frame as been given for the implementation of an aspect of this plan, where the NYPD anticipates the
time frame not being met, the NYPD shall report a status of such implementation along with an anticipated completion
time frame.
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accessing, or disclosing Sealed Records and Information for Law Enforcement unless they have

first obtained a court order.

2 The NYPD is prohibited from disclosing Sealed Records and Information
to any third party, including but not limited to media or prosecutors, except as otherwise provided

herein or by law.

3 The NYPD shall design and implement protocols, policies, and systems

sufficient to implement these prohibitions.

4. The NYPD shall create a list of those NYPD personnel who are permitted
access to Sealed Records by law, statute, regulation, or ordinance (the “Permission List”). The
personnel on the Permission List shall have access to Sealed Records for the permitted purposes
described in Paragraph 5 below. The NYPD shall submit to the Court its draft Permission List,
indicating the legal basis for permission for the personnel included therein, within 60 days of the
entry of this Order. Following approval, by the Court, any proposed changes to the Permission
List shall be submitted to the Court for approval, except where such changes are personnel being

substituted into the same roles of individuals on the Permission List.

3. The personnel in the Permission List shall only access Sealed Records or
Information in connection with:

a) providing a sealed record to a prosecutor in a proceeding in which the
accused has moved for an order pursuant to CPL 170.56 or 210.46
(McKinney 2003), see CPL 160.50(d)(i) (McKinney 2003);

b) " issuing licenses to possess guns, when the accused has made application
for such a license, see CPL 160.50(d)(iii); reviewing an individual’s
application for employment as a police officer or peace officer; provided,
however, that the applicant is given a copy of the sealed record and
afforded an opportunity to make an explanation thereto, see CPL
160.50(d)(v);

¢) providing a sealed record to the New York state department of corrections
and community supervision when the accused is on parole supervision and
the arrest which is the subject of the inquiry is one which occurred while

5
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the accused was under such supervision, see CPL 160.50(d)(iv);;

d) providing a sealed record to the probation department responsible for
supervision of the accused when the arrest which is the subject of the
inquiry is one which occurred while the accused was under such
supervision, see CPL 160.50(d)(vi);;

e) for law enforcement purposes, upon arrest in instances in which the
individual stands convicted of harassment in the second degree, as defined
in N.Y. Crim. Proc. Law § 240.26, committed against a member of the
same family or household as the defendant, as defined in subdivision one
of CPL 530.11 (McKinney 2003), and determined pursuant to subdivision
eight-a of N.Y. C.P.L. 170.10, see CPL 160.55(d)(vi) (McKinney 2003);
and

f) after obtaining an unsealing order from the relevant court, by
demonstrating to the satisfaction of the court that justice requires that such
records be made available, see CPL 160.55(d)(ii); and

g) through leave of a Court of competent jurisdiction.

6. Until such time as the Permission List is implemented, the NYPD will
continue to be bound by existing law and by the preliminary injunction previously issued by this

Court.

7. The NYPD is prohibited from relying on Sealed Records and Information
to inform decisions on labeling someone a recidivist or otherwise to discuss an individual’s arrest
record that includes Sealed arrests toward a numeric arrest count, whether such individual is
identified or not. This, however, does not prohibit the NYPD from publicizing Aggregate Data
on numbers of arrests or from relying on such data when making decisions including but not

limited to deployment of resources.

POLICE OVERSIGHT AND REPORTING

8. Nothing in this order is intended to prevent access to, or use or disclosure
of, De-Identified Sealed Records when it is not for Law Enforcement, and it is to assess officer

conduct.

9. Nothing in this order is intended to prevent access to, or use or disclosure
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