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1.0 Introduction

The purpose of this study was to explore and ifiemnovations/best practices in criminal legal
aid that will enable the federal government to mmaze its investment in criminal legal aid and
help ensure that Canada’s system of justice renaaicsssible, efficient, and fair, particularly for
economically-disadvantaged Canadians. The innavsffb@st practices can include efforts to
promote greater efficiency (e.g., streamlining psses; reducing costs in some areas through
use of new technology or using other legal praxtgrs or professionals to deliver services;
enabling people to assist themselves for simpléarsdf or improved access to justice by
increasing the scope, accessibility, and qualitgrmhinal legal aid services.

The study focused on the federal investment inicairiegal aid. However, innovations/best
practices that did not directly address criminghleaid but promoted more effective, accessible,
and efficient legal aid service delivery and operat, regardless of the type of legal aid, were
also considered relevant to this study.

In October 2013, Justice Canada established a Péfintster Advisory Panel (the Advisory
Panel) comprised of a cross-section of experts tfwrhealth, economic, and justice sectors.
Based on their respective areas of expertise, Pagelbers were expected to provide guidance
with respect to the research, contribute to anyarsabf the research findings, and, based on the
research findings, provide advice and input toRleuty Minister regarding innovations, best
practices, and efficiencies in criminal legal d@dttwill contribute to maximizing the federal
investment. The research results were intendéeé tesed to inform the work of the Advisory
Panel in advising the Deputy Minister on the depalent of a path forward to maximizing the
federal investment in criminal legal aid.



2.0 Approach

Two methods of data collection were used to supp@ststudy: a document and literature
review, and key informant interviews.

2.1 Document review and literature review

The document and literature review component inela literature search of innovative
approaches used in delivering criminal legal aathlWlomestically and internationally. The
review focused on literature from 2007 to pres&he literature relied on publicly-available
materials located on the websites for each legapkn in Canada. To ensure that the literature
review was systematic and gathered comparablematon from all legal aid plans, a template
was used (see Appendix A). The resulting compenditimnovations/best practices within
Canada is found in Appendix'B.

The international literature on innovations/besigtices in legal aid focused on Australia, New
Zealand, England/Wales, Scotland, and the UnitateStEarly in the study, it was determined
that the fragmented nature of the provision of leggin the United States made a literature
review unfeasible; instead, interviews were conedietith individuals identified by an access to
justice expert in the United States, who is alseemnber of the Advisory Panel, and a
“snowball” technique was used to identify additibméerviewees (i.e., innovative service
providers identified by interviewees were also iviewved). Reports based on publicly-available
literature on criminal legal aid in Australia, N&galand, and England/Wales and Scotland are
found in Appendix C.

The study also included a review of the law practtanagement literature. This body of
literature tends to focus on the private sectoall@gactice, rather than public sector law or, like
many legal aid plans, a mixed model of servicevéeyi. However, the literature does provide
some possible considerations for legal aid plang,isdiscussed where relevant.

“Best practices” is used because it is commamitaslogy in environmental scans (e.g., best prastand
lessons learned). However, because there isditildence of relative impact of the innovations aathe
of them are quite recent, the compendium mightdsesiclered a list of promising practices.



2.2 Interviews

Interviews were conducted with representativehiefRederal—Provincial-Territorial Permanent
Working Group on Legal Aid (PWG) and/or their desitps> Justice Canada officials, young
Canadian lawyers with criminal legal aid experieheed international legal aid service
providers. Interview guides tailored to each catggeere developed in consultation with Justice
Canada’s Legal Aid Directorate. Table 1 providesae detailed breakdown of interviewees.

Table 1: Interviews
Category # of interviews # of interviewees

PWG

e Legal aid plans 13 16

* PT representatives 7 10
Justice Canada 2 14
Young lawyers” 2 11
International

* New Zealand 1 2

» Australia 1 10

* United Kingdom 1 1

*  United States 6 10
Total 33 74

Potential interviewees received an invitation tdipgate in an interview. Individuals who agreed
to participate were provided with a copy of theemtew guide (in the official language of their
choosing) prior to the interview. Each interviewsa@nducted in the respondents’ preferred
official language, and they were assured of thdidentiality and anonymity of their responses.
Interviews were conducted by telephone.

2.3 Interpretation of results

Throughout the report, examples are provided odwations and best practices by legal aid plan.
This is done to enable the reader to refer to dmependium entry for additional details where
they are available. However, because the studgsreln self-reporting, the examples given for
each area of innovation may not be exhaustive. Sega aid plans may not have reported on a
practice that another legal aid plan identifiediasnnovation. Because of this, the results should
not be interpreted as comparing legal aid plares@roviding a comprehensive listing of
innovations and best practices for each plan. Tindyds intended to give a broad understanding
of the types of innovations and best practicesldwgsl aid plans are undertaking in Canada and
internationally.

The PWG includes representatives of legal aidglprovincial and territorial justice ministries)d
Justice Canada.

Young lawyers were defined as lawyers under 40syef age who had been practicing law for tens/ear
or less.

The 11 participating young lawyers were from eigjfferent provinces and territories and includiee
staff legal aid lawyers, five private bar, and @rewn prosecutor who previously handled legal aid
matters as a private bar lawyer. Participants wdmatified with the assistance of the Canadian Bar
Association and legal aid plans.



3.0 Context for study

Evidence shows that criminal legal aid has themq@kto produce a wide range of benefits —
from broad benefits to the legal system as a wholeconomic, social, and health benefits for
society and individuals. At the same time, fisaahstraints for all orders of government and the
need for transparency and accountability with resfmegovernment spending have caused
governments to review programs and services fohaustto create efficiencies, reduce costs,
and improve service. The federal government hasodstrated a continued commitment to
support criminal legal aid in Canada, as evidernhealgh the ongoing support to provinces and
territories to fund criminal legal aid, with apprmately $112 million provided annually. Canada
has also committed to a balanced budget by 201%&ehieved through sustainable and
responsible management of public finances. All fadgepartments are expected to contribute
towards these efforts, not only through spendistyamts, but also by ensuring the relevance,
effectiveness, and value for money in program edjperes (Honourable James M. Flaherty,
Minister of Finance, 2013). As a result, these daisdor fiscal responsibilities, coupled with
increasing legal aid costs and demands for serglaeg increasing importance on the need to
maximize Canada’s investment in criminal legal dide desire to explore innovative practices
arises from this current context.

3.1  Benefits of criminal legal aid

The benefits of criminal legal aid include direenlefits to the criminal justice system but also
broader social benefits.

Criminal justice system

Legal aid is integral to fulfilling obligations uadtheCanadian Charter of Rights and
Freedoms— including the right to a fair trial (section 1))gdto life, liberty, and security (section
7); and to equal protection and equal benefit eflw (section 15) (Canadian Bar Association,
2014)° According to the Canadian Bar Association, as @aglinterviews conducted for this report,
government provision of counsel for low-income pasfacing serious criminal charges is critical
to maintaining the rule of law and upholding denamgr(Canadian Bar Association, 2014).

Legal aid is also essential to the fairness ofukgce system. Studies show that economically-
disadvantaged persons who are accused of crimifeslses are among the more marginalized
and vulnerable members of the population, and cftéfer from other issues, such as low
literacy, low education, mental health issues,dalictions. These issues prevent these litigants
from being able to effectively advocate for thenass| and many are incarcerated as a result of
not being represented by legal counsel (Buckleg02®@epartment of Justice Canada, 2012;
Matthews, 2012). Interviewees also pointed out nayers funded through legal aid ensure that
the relevant circumstances of guilty persons apedint before the court, which, in turn, makes it
more likely that outcomes are fair and not arbytrar

Related to the issue of fairness is the continwedidence in the criminal justice system that
legal aid supports. Recent public opinion survessgetfound that the Canadian public continues

° According to some scholars, the adversarial eatfithe criminal justice system means that crifriegal

aid is especially important to uphold individudksjal rights. For example, it can be argued thatwh
Crown prosecutors oppose impoverished, unrepresgsditigants, the result is not a fair trial; theved,
providing representation through legal aid is esakim order to uphold Charter rights (LamoureR806).



to support legal aid. Survey results show that @ems place high value on access to justice and
believe that legal representation is necessarggare fair trials. In addition, survey results

reveal a direct, positive link between the avallgbof legal aid and public confidence in the

legal system (Department of Justice Canada, 2012).

Criminal legal aid also helps to eliminate ineffieties within the court and criminal justice
system. When unrepresented litigants try to ma&e ttwn way through the legal system and
complex legal proceedings, this “bogs down” thertoun fact, studies show that more court
time is used (and more Crown legal resources arsuwned) when economically-disadvantaged
litigants are unrepresented than when they aresepted by legal counsel (Canadian Bar
Association, 2006; Lamoureux, 2006; Matthews, 20kf2grviewees pointed out that
unrepresented accused can create complicatiomsdsecutors and the courts, simply because
they do not understand the system. According erviewees, without legal aid, the number of
self-represented accused would increase. Effetslbfepresented individuals on the justice
system include: an increase in delays; a reduatidine possibility of early resolution; and
increased potential for unjust outcomes, includiigier rates of remand, harsher sentences,
inappropriate guilty pleas, and wrongful convicges- all of which increase costs to the court
system and corrections. In addition, police officand social workers can become tied up in
court delays, contributing to inefficiencies in tinge of these resources (Matthews, 2012). By
providing access to legal representation for ecaoalig-disadvantaged persons, criminal legal
aid can reduce the use of court time, and, in stases, can help avoid costly incarceration, and
can help to screen out and achieve earlier resolati cases that do not need to go to court
(Canadian Bar Association, 2006; Matthews, 2012).

Economic, social, and health benefits

Studies show that legal aid programs produce &tyaof economic, social, and health benefits.
The links between poverty, legal, and social issuesvell established in legal aid literature.
Studies show that poverty generates specific lagdlsocial problems, and that restricted access
to justice can have a variety of negative outcomesom reduced health to increased social
isolation and conflict (Martin, 2002).

Criminal legal aid programs have the potentialrnadpice positive socio-economic outcomes.
Interviewees identified that legal aid connectsré to community resources and treatment
services that individuals proceeding to court withassistance may not be able to access. While
some clients may already be involved with socialises prior to receiving legal aid, some
individuals do not receive services until they i@reontact with the criminal justice system. In
these cases, legal aid serves a referral role @lpd ko ensure that clients are connected with the
services they need. Legal aid literature confirhad tegal aid can help to facilitate legitimate
claims for social services, and to address sossalds underlying legal ones (Buckley, 2010).
According to interviewees, efforts to understand address the underlying issues that lead to
criminal behaviour require the involvement of legal counsel and other actors within the
justice and social service system.

Legal aid also helps to lessen the impact of cratization on families. According to

interviewees, if lack of counsel has resulted iraesher sentence that involves imprisonment, the
disruption to the individual and their family iscnreased. Already-vulnerable families can be
pushed into crisis if they are evicted from housimged to apply for social assistance, or require
other social and health system supports. Familgkatewn creates further impacts on children.



All of these consequences can cause additionad toshe system. Legal aid can reduce
instability created by the criminal justice systermvolvement in the lives of the accused and
their families. Studies have confirmed that legdlcan lead to positive outcomes for families.
Legal aid can facilitate legitimate claims for fayrand child support, division of matrimonial
property, social assistance, and other family-eelaocial services. In these ways, it can help
address issues underlying family violence, and featglies stay together and keep their homes
(Buckley, 2010; Matthews, 2012). Studies have esttoh substantial cost savings from these
outcomes (Matthews, 2012).

According to literature on legal aid, criminalizati as a form of social marginalization, is a
determinant of poor health — both mental and playsitudies have shown that access to legal
counsel and representation helps to empower crirn@thpeople to address their health barriers.
Incarceration has been identified as a healthpa@kicularly to individuals facing discriminatioas

it contributes to social exclusion and stigma, aftdn impoverishes people and reduces their
economic potential (Csete & Cohen, 2010). Accedsgal counsel for disadvantaged, criminalized
people has been associated with a number of pesitittomes related to health, including enabling
access to health care, avoiding health risks asativith incarceration, assisting with access to
housing, welfare benefits, and other social sesv(Gsete & Cohen, 2010).

In addition, evidence indicates that investmeniegal aid can save money in areas of
government spending, such as health and sociatasse (Matthews, 2012). According to
interviewees, legal aid reduces downstream codtsetmedical system and social services when
it helps to connect clients to needed communitgms and treatment options.

3.2  Current pressures facing legal aid

Many economically-developed countries, includinghn&@da, struggle to balance the need for
fairness in the justice system with the challergfdgancing legal services for low-income,
disadvantaged members of society (Buckley, 201®)iléVegal aid programs are an important
part of ensuring Canadians’ right to fair trialddior supporting the court system in determining
criminal court cases in a just and timely marfheigap between the availability of, and the need
for, legal aid services in Canada has been idedt{fiBuckley, 2010; Department of Justice
Canada, 2013; Lamoureux, 2006).

Canada’s criminal legal aid system is experientioth demand and cost pressures. Pressures on
or increases in the demand for legal aid have mh®ntified in the literature. In part, these
pressures have been attributed to an increase imutmber of “working poor,” as well as trends

or changes in government policies related to lagh{Buckley, 2010; Canadian Bar

Association, 2014). Some legislative or policy dpesmhave led to an increase in criminal
charges, particularly among some vulnerable pojamstwho are consumers of legal aid

services. For example, concerns have been raiged #ie impacts of thBafe Streets and
Communities Aéton the demand for legal aid. The Act, designeth #ie intention to amend
criminal laws to make communities safer, contairsain aspects (e.g., introducing mandatory

According to the Steering Committee on Justideciehcies and Access to the Justice System, tbeess
of measures to reduce delays within the court aysalependent on the adequacy legal resources —
including legal aid counsel (Department of Justi¥] 3).

The Safe Streets and Communities Act was intredas Bill C-10 in 2011 and received Royal Assént o
March 13, 2012.



minimum sentences for certain offenses; increasamge existing minimum penalties; changing
theYouth Criminal Coddy adding denunciation and deterrence as sentgpcinciples, and

rules to facilitate keeping youth in custody whhey await sentencing) that have the potential to
increase further the overrepresentation of Abodbpeople in the criminal justice system (BC
Office of the Provincial Health Officer, 2013; Nbwtest Territories Justice, 2012). According to
an analysis prepared by Northwest Territories Diepamt of Justice, thBafe Streets and
Communities Aawill result in an increased number of appeals -e-dbst of which will be borne
by legal aid, as most accused offenders in themMa@s$t Territories are eligible for legal aid due
to their financial circumstances (Northwest Terée Justice, 2012).

In addition, according to the Canadian Bar AssamiefCBA), legal aid policy development has
diminished over the past decade, and there is@foedegal aid in Canada to be “rebuilt.” The
CBA calls for a revitalization of the federal gomarent’s role in supporting legal aid through
policy development and legislation — specificatly create national standards for legal aid and
recognize essential legal services through legisigR2014).

Sources indicate that funding for criminal legal & insufficient to meet current demand
(Buckley, 2010; Canadian Bar Association, 2014; bareux, 2006). Although Statistics Canada
data shows that federal funding for criminal legial remained stable between 2007-08 and
2011-12 at $112 million per year to all federal gewiitorial legal aid programs, statistical data,
evaluation results, and academic sources indibatelte number of applications submitted and
approved has increased over time, as has thectmgtiper application — meaning that legal aid
programs are under pressure to do more with avaitesources (Department of Justice Canada,
2012; Lamoureux, 2006; Statistics Canada, 2013E3[202013c; 2013d). In addition, financial
eligibility guidelines of legal aid plans in Canagave not evolved in accordance with economic
indicators like the Low Income Cut-off and the com®r price index. This, in turn, has hindered
the capacity of legal aid programs to respond toatel, as the unchanging financial guidelines
for legal aid eligibility have resulted in an inasng proportion of unrepresented accused in the
criminal justice system (Department of Justice Can2012).

The costs of providing criminal legal aid must belerstood within the broader context of
changes to Canada’s legal system as a whole. Adniinal cases in Canada are showing a
long-term trend toward increased complexity andatian (Department of Justice Canada,
2013a). Criminal trials have become increasinghgland complex since the 1970s due to three
main causal events: the passage ofZharter of Rights and Freedonms 1982 the Supreme
Court of Canada’s reform of evidence law, and thditeon of complex provisions to the
Criminal Codeand related statutes (including tGanada Evidence AdheYoung Offenders

Act, and theYouth Criminal Justice ActThese changes have resulted in an increased mdng
procedural motions and pre-trial proceedings. &sitiave shown that legal reforms affecting
pre-trial and trial processes must consider the wayhich legal aid services are provided and
funded in order to be effective; the effectivenessase management reforms is linked to the
availability of legal aid funding (Dandurand, 2008Jthough legitimate and necessary, these
law reforms and policy initiatives have had a digant impact on the costs and efficiency of all
criminal trials — including those in which legataervices are used (LeSage & Code, 2008).



4.0  Current innovations and best practices

While service innovations have always been consalarmethod for improving public sector
service, the emphasis on innovation to ensureefbsttive service delivery has increased as
governments face increasing budget pressures. liéatie balance must be struck between the
need to provide high-quality services and the rieedduce expenditures. Both cost reductions
and service improvement can be accomplished inlyarinovative, indeed transformative
approaches to the delivery of government servidgetnaghan, 2010, p. 7). Sharing information
on successful innovations is a critical step impoting service improvements across a sector, such
as legal aid.

The following discussion considers innovationshia provision of legal aid across four main
dimensions: accessibility, effectiveness, efficigrand accountability. The innovations are self-
identified, as they come from the literature orelegjd websites, as well as through interviews
with legal aid plans and other stakeholders.

4.1  Accessibility

The innovations related to accessibility of legdlfall into several categories: offering multigatry
points and channels; using a triage process; sti@amor simplifying the application process;
providing supports for clients with special neeslsrking with community organizations as referral
and information sources; and offering public legdlication and self-help tools.

41.1 Multiple entry points and channels

Several legal aid plans use multiple entry poiatsniaking legal aid applications. Offering

multiple entry points and different channels (imgo®, telephone, online, video) for making legal
aid applications gives clients options for how ¢mtact legal aid and encourages a more accessible
system.

All legal aid plans offer intake services in persord by telephone. The locations of in-person
intake vary by legal aid plan. Some smaller plaifer an-person intake through their central and
area legal aid offices. Some of these plans haweddhat additional in-person settings (e.g.,
courthouses) may be underutilized. However, oftgapplication processing at the courthouse
when the volume is sufficient to justify legal agiresence was considered an important
innovation to streamline the application process r@duce the number of accused who commit in
court that they will apply for legal aid but thea dot. Some larger plans offer in-person intake
services at courthouses and at regional or digifitdes (e.g., LAA and LAO). Even for the larger
plans, the movement appears to be to reduce thberumhlegal aid facilities needed to conduct
in-person intake by promoting intake through ottieannels, such as telephone and online (e.qg.,
LAO), or by using a local agent approach wherepile contracts with private lawyers to provide
intake services (LSS). LSS reports that the latpgroach has enabled it to reduce infrastructure
costs, while increasing the number of service gaavailable.

Public sector external service delivery is movio@tmulti-channel approach to improve
accessibility (Kernaghan, 2010). This includes gegoment (online options) and now m-
government (mobile devices). Currently, few legdl@ans are using online options for their
application process. This is likely due to the neederify financial and other information in order



to determine eligibility. Since 2009, LAO has h&é Simplified Online Application Portal
(SOAP), which uses an online application form anélrfcial eligibility tes€ SOAP is also
available for “criminal in-custody” applicationsAD reports that SOAP has reduced average
application processing time by 62%. LAO also off@deo or telephone applications for
individuals in custody.

4.1.2 Triage

Some legal aid plans have introduced triage systeras attempt to connect individuals with
appropriate services earlier and to provide aliviiddials who contact legal aid with some level
of service. Examples of more formal triage process€anada are LAA’s Legal Services
Centres (LSCs) and LAO'’s Client Service Centre (ESC

» LAO’s CSC is a telephone service that offers ealerclegal support based on assessed
needs: Level 1 provides general information onllegh other relevant programs, and
referrals; Level 2 offers triage support for Le8edervices, handles complex applications
and urgent support for domestic violence clientst Bevel 3 provides summary legal
advice to eligible clients, such as informationbail processes and first appearance
procedures, as well as referral to certificatey datunsel, or local service programs. LAO
attributes the decrease in criminal law applicatiand certificates in part to the CSC.

» LAA’s LSCs conduct an initial assessment of clieeeds and then direct the client to the
appropriate stream of services: information, resesiand referrals; legal advice and/or
assessment of legal merit; brief services; the @ahResolution Unit (CRU); limited
scope services; and full representation.

Some of the perceived benefits of effective triafjelients are that it enables legal aid plans to
connect clients to their lawyer sooner and to gitedlients with better service. Early
involvement with counsel could potentially reduedays in the system caused by remands and
adjournments due to the status of legal aid nobgetg determined. In addition, the triage
process could also give lawyers more initial infation about the client and more time to
prepare, which could mean that fewer clients ameareled and more receive bail.

4.1.3 Streamlining and simplifying the application process

Several legal plans have reviewed their eligibigjtydelines (e.g., LAM, NLLAC, and NSLA) or
are in the process of conducting a review (NBLASI)ese reviews are intended to clarify the
eligibility criteria to ensure more consistencytheir application and to reduce their complexity

so that eligibility decisions can be made morecédfitly. LAM conducted a complete

restructuring of its application process, whichugled revising the Area Director's Manual to
provide clear guidelines on what to consider whee@ssing applications and redefining the
roles of clerks and administrative officers in #pplication process. LAM reports that these
changes have reduced its application process fnammtonths to 3-5 days. This improved
processing time will also result in fewer court apm@nces and remands, while accused wait for a
decision from LAM.

For more on LAQO’s new financial eligibility testee Section 4.1.3.
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Two plans had unique ways to streamline and simghéir application processes.

» NLLAC has an agreement with the Department of HuiRasources, Labour, and
Employment to provide confirmation of an applicartenefits. Applicants who are
receiving benefits now do not need to submit pafohcome and expenses.

» LAO has instituted a Simplified Financial EligittiTest (SFET) to make the guidelines
clearer and accelerate decisions. The SFET incladpgsting family-size income levels
to approximate the results of the existing finahel@ibility test. LAO believes that this
simplified test has enabled it to handle applicaithrough other channels (telephone,
online), and although it may result in LAO providiservice to a small percentage of
individuals who would not have qualified for legadl before, the new approach still
results in an overall cost savings.

4.1.4 Supports for clients with special needs

A few legal aid plans highlighted supports for ntewith special needs. The supports identified
were specific to making legal aid applicationsgeafig public legal information, corresponding
with clients, or obtaining legal advice throughl cantres. These supports included simultaneous
translation services through services like CanTadled by LAO and LAM); review of
correspondence, materials, or forms to use plaigdage and address the needs of low literacy
clients (LSS and LAM); and multi-format materiats persons with disabilities. Ontario’s
Accessibility for Ontarians with Disabilities Actquires measures to ensure accessibility of
services, and LAO has undertaken several measoohsding ensuring that materials are
available in many formats (large font, Braille, a)d

4.1.5 Working with community organizations

Some plans are working with community organizatianserve as information and referral
sources for legal aidBy reaching clients in their community, legal ascenhancing its
accessibility and also educating community orgdrona about legal aid. LSS has a community
partnership program that uses a micro-contractcagmbr, where community organizations
receive funding and, in return, assist potenti@ntt with referrals to legal aid and access to
confidential computers and telephones.

4.1.6 Public legal education and self-help tools

The responsibility for public legal education antbrmation (PLEI) differs across the jurisdictions
in Canada. In some provinces and territories, égallaid plan has a statutory obligation to provide
PLEI (e.g., Nunavut, Northwest Territories, Briti€olumbia), while in others, non-profit
organizations have been established that handlé¢ lLdz, Yukon Public Legal Education
Association, the Legal Information Society of Nd&eotia, Public Legal Education Association of
Saskatchewan). PLEI and self-help tools are corsidienportant for assisting individuals who
might not qualify for legal aid, as these resouiges them some assistance, should they have to
represent themselves in court.
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Online legal guidance, which provides clients witformation for legal matters to encourage self-
help, is identified as a best practice in the lamcpce management literature (Susskind, 2010).
Almost all legal aid plans provide at least som&Pthrough information posted on their
websites. A few legal aid plans do not have websit@e information typically includes at least
one of the following: a description of legal aidddmow to apply; a glossary of key legal terms;
descriptions of lawyer and client roles and resjimiitgses; online brochures or briefs on legal
topics (e.g., LSS has a “Defending Yourself’ setiedt covers different types of charges); and/or
links to other resources (e.g., other legal aich plabsites, PT justice websites). Each plan has
developed its own PLEI materials.

Legal aid plan websites are static rather thamaterze. LAO has linked to an interactive site that
helps youth prepare for courtnfiw.courtprep.cp® LSS is also exploring opportunities to make its
site more interactive (e.g., online chats) or modévidualized (e.g., decision trees). While cutren
plans for the website focus more on family lawydts noted that these approaches could also work
for criminal law. LSS has also created a mobile siteband quick response codes to improve
access to the legal information on its website.

Plans use a variety of other methods to providal legormation to the public:

» Plans use court workers to assist with the promisiolegal information. Aboriginal court
workers are used by LSB-NWT and NLSB to providelegformation to clients. LSS
has Legal Information Outreach Workers (LIOW) ineh locations.

» Other plans use call centres to provide legal métion (LAO and LAA).

» Plans will respond to community requests for insparpresentations. NLSB is
developing a catalogue of presentations that cgrdgded by lawyers or by Aboriginal
court workers. LAA has a Speakers Bureau of volemi@wvyers who will make
presentations on legal topics in the community.

4.2 Effectiveness

Innovations to improve the effectiveness of legdlralated to improvements in service delivery
and the quality of services.

4.2.1 Unbundled legal services or limited scope adv  ice

Legal aid plans have traditionally provided sersiterough the issuance of a full-service legal aid
certificate to individuals who met the eligibilityiteria. Within the last decade, some plans have
begun to increase their offering of what is somesirtermed “unbundled” or limited scope services.
While these concepts are most often attached tdyfamcivil legal aid, criminal legal aid does eff
limited scope services through duty counsel andcieasingly offering summary legal advice
through helplines or other methods for criminaljlciand family law matters. The concept behind
providing unbundled or limited scope criminal ladvice is that it enables legal aid plans to provide
at least some critical service to individuals whaymot otherwise receive legal assistance.

Courtprep.ca was developed by the Sexual As€&ault program of The Scarborough Hospital and ahyout
team from Scarborough in partnership with TorontdldCAbuse Centre.
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Duty counsel

All legal aid plans in Canada offer some type dfydtounsel services for criminal matters,
where someone appearing in court without counseleeeive some assistance. Duty counsel
services are typically limited to first appearanaged include assistance such as explanation of
the charges. Several plans are now offering wheateamed expanded or enhanced duty counsel
(EDC) services. EDC services are intended to fatdiearlier resolution of matters and improve
access to justice by having counsel provide motenebed assistance for unrepresented
individuals. It should be noted that “duty counselvices” are defined differently in each
jurisdiction, as are “expanded or enhanced dutyiseluservices.” Smaller jurisdictions, for
example, may not refer to their services as “expdrat enhanced duty counsel,” but given their
size, the set-up of the courts, the use of preswehgibility, and other factors, their duty counsel
services may operate very similarly to what aréeddEDC services in other jurisdictions. For
that reason, this discussion is not intended texbeustive, but to provide examples of EDC
services. Among the jurisdictions that offer a fahEDC, the services are usually
geographically limited and may focus on certaireg/pf offences.

» LSS offers EDC for four types of administrativeaftes (breach of probation, failure to
appear, failure to comply with a recognizance, larghch of a conditional sentence). A
review of the EDC conducted for LSS found that stakders believe that the more
substantial services provided by EDC had reduceatimber of cases without merit
going to trial and, for matters where trials weeg the number of admissions of fact was
greater, leading to reduced trial time.

» LSS also offers EDC in First Nations Courts and ssemote communities by taking
calls from clients between court dates in ordgrtvide advice and by attending the day
before court in order to meet with clients.

» LAA’s CRU provides expanded duty counsel serviaeddwer level criminal offences
through a staff model. Counsel order disclosurestméth the client, assess whether
there is a viable defence, and provide advice. Wt individual desires LAA to handle
the charges by submitting a guilty plea and spegptarthe sentence, the CRU will handle
the matter. If the client wants to proceed to ftiaty are referred to LAA to make an
application for a certificate. The CRU counsel htheemandate to handle as much of the
matter at first appearance as possible.

» LAO uses staff and private bar lawyers to provi@E which is offered in the Greater
Toronto Area and Barrie. EDC typically are involviedhe following types of dispositive
matters: withdrawal of charges; guilty pleas/spegko sentence; judicial interim release
proceedings; diversion/extra-judicial sanctiongj prace bonds/recognizance.

» LAO provides resolution duty counsel in London, &td. Senior legal aid lawyers meet
with the accused and, with their authorization, imvéth the Crown in order to
potentially resolve possible issues (e.g., incotepiisscovery) or the entire the matter
prior to any court appearance.

» LAM offers what is termed full-service duty coun$eEDC) and domestic violence
FSDC. FSDC is offered throughout the province, pkéer Winnipeg.

» NSLA uses staff EDCs who are assigned to the saue an a continuous basis. EDCs
are available in Halifax and Sydney with plansdapansion.
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Studies of EDC to determine their effectivenessesolving matters are rare and typically
involve stakeholder opinion. This is due, in lapget, to the difficulties in obtaining data on
EDC activities and outcomes. NSLA has kept adnaiiste data on EDC and found that 35% of
all charges were resolved against in-custody accasthe duty counsel stage in Sydney and
31% in Halifax, which is higher than rates of regmn in centres without EDC. LAO reports
that while costs of duty counsel have increaseahticipates that the reduction in adjournments
and a greater ability to focus on dispositive sesiwill reduce costs.

Summary legal advice

In addition to the advice provided by duty courisghe courthouse, legal aid plans are offering
more options for summary legal advice in criminalttars.

» Brydgesduty counsel services are provided through theofipeivate contractors (LSS,
LAA, LAS, LAO, and LSB-NWT); staff lawyers (CSJ, NIAC, and NLSB); and a
mixed model of staff and private lawyers (LAM, NSLREI LA, and YLSS)*°

» Through its CSC, LAO provides up to 20 minuteswhsary legal advice to eligible
callers.

» LAA provides summary legal advice to eligible cliethrough its LSCs.

» NSLA provides one hour of summary legal advice lsyadf lawyer to individuals who
are charged with criminal offences not coveredemal aid. This service was increased in
the 2013-14 fiscal year.

» LSS offers advice counsel services by telephomnediwiduals who are in detention
waiting for a bail hearing.

» LSS also provides summary legal advice and infaonab women with infants and
pregnant women facing child protection, family, &mctriminal issues at the Sheway
Drop-in Centre in Vancouver’s downtown eastside @nedFir Square Combined Care
Unit at BC Women'’s Hospital. LSS indicates thatsthe@rograms are intended to provide
help to women at an early stage, before their |lpgablems worsen.

10 Brydgesduty counsel services are offered by legal aidplamesponse to the Supreme Court decisid®. in

v. Brydges[1990] 1 S.C.R. 190. In that decision, the Supré@ourt held that Section 10(b) of tBaarter of
Rights and Freedomiacludes “the right to have access to immediathpalgh temporary, advice from duty
counsel irrespective of financial status.” Detaipedsons have the option of contacting a privateda, or
the Brydgesservices offered by legal aid plans.
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4.2.2 Integrated service delivery or multi-discipli nary approach

Legal aid service provision has moved from a tradél focus on resolving the legal issues
facing the client to a more client-centred approet considers the non-legal needs of the client
that contributed to the criminal behaviour and/df impact the lawyer’s ability to best serve the
client. A client-centred approach assumes thatémgvgannot meet all of a client’'s needs and
that a more integrated, multi-disciplinary appro&chequired.

Therapeutic justice and problem-solving courts

In Canada, problem-solving courts (e.g., drug inegit courts, domestic violence courts, mental
health courts, community wellness courts) use arhotistic approach by attempting to address
criminality through court-ordered treatment rattiemn incarceration and probation. These courts
involve multi-disciplinary teams of judges, Crovadefence counsel, and treatment professionals.
Participation is voluntary, but the criminal acatiseust meet the eligibility criteria for the court,
which includes entering a plea of guilty. While ttwurts are government initiatives, defence
counsel are an integral partner in the problemisgleourts.

Within the various problem-solving courts, legal plans may use staff or private counsel. Staff
legal aid models obviously use legal aid staff cmlifior these courts. Mixed plans have varying
approaches. For example, LSS has a staff lead ckefayunsel for the Downtown Community
Court, but otherwise the lawyers involved are fritv private bar. Based on its experience, LAA
determined that the use of staff lawyers is a pesttice. Initially, LAA had private counsel who
represented the client at trial continue to repreeem in the drug treatment court. Since clients
in the treatment phase may have weekly progresstrapeetings for 18—24 months, LAA found
that either private lawyers were not regularly agpey, which meant they were not well-
positioned to speak to the sentence at the erftedféatment phase, or they were billing for
each progress report hearing, which was expensivieAA. Recently, LAA has changed its
practice so that a CRU lawyer is assigned to thg theatment court, which it believes has
reduced costs and improved client representatiogeheral, interviewees noted that legal aid’s
participation in problem-solving courts is not cosutral, as the courts are intensive and require
greater involvement of the defence counsel.

The literature on problem-solving courts indicagascess in reducing recidivism (Mitchell,
Wilson, Eggers, and MacKenzie, 2012). However niethodologies employed by many studies
have been questioned, and the results should leptaccwith caution (Public Safety Canada,
2010). A recent study of the Downtown Community @au Vancouver indicated reductions in
re-offending, which was primarily with respect tmperty offences (Somers, Moniruzzaman,
Rezansoff, and Peterson, 2014).

Community courts are distinct from other problensm courts, as they focus on a particular
neighbourhood or community where crime rates agh hather than on an issue (e.g., drug
offenders and addictions). Like other problem-swvtourts, their design differs substantially
across locations, so there is no one model; howéwey typically use a multidisciplinary team,
focus on alternative sanctions to incarceration, lzave a strong mandate for community
involvement. The Downtown Community Court, whicltthe first community court in Canada,
focuses on criminal matters, which is true of maasnmunity courts in North America. Some
locations in the United States have expanded theramity court model to offer a multi-



15

jurisdictional court that can handle criminal, yioutamily, and civil matters. A recent evaluation
of the first multi-jurisdictional community couttie Red Hook Community Justice Center, was
recently completed and reported a reduction indreiim when compared to a comparable group
of offenders (National Center for State Courts,301

Multi-disciplinary teams  **

While problem-solving courts have a multi-disciplig approach (counsel and treatment
professionals), within the courts each disciplioBaborates but operates separately. A few legal
aid plans are innovating by internally teaming abwiorkers with staff counsel. LAA has long
had social and youth workers in its Youth CrimiDaifence Office (YCDO) (described in more
detail under “Specialized services for targetedugsd in Section 4.2.3) and has recently begun a
pilot project in one location that teams a sociatker with CRU counsel. The social worker will
focus on non-legal needs, such as locating tredtpregrams and housing, which will enable
counsel to concentrate on legal services.

LAA is also moving toward reducing silos betweenstaff law offices (YCDO, CRU, Siksika,
and the Family Law Offices). Each office used tolehave its own independent reporting
structure to the Chief Executive Officer and opedanhdependently. To encourage a more
holistic approach to service delivery, these st#fites are now all reporting to the Vice
President of Representational Services. This retstring has allowed LAA to expand its use of
multi-disciplinary teams by enabling it to team la&s with social workers by sharing this
resource between the Family Law Office and the CRU.

Holistic defence

This model of providing public defence serviceassd by several public defender offices in the
United States. The review focused on three offibasuse forms of holistic defence: the Bronx
Defender and the San Francisco Public Defendeffis&@fwvhich are staff models, and the
Massachusetts Public Counsel, which is a mixed iafdstaff and private bar counsel. Holistic
defence typically goes beyond teaming criminal degecounsel with social workers but also
includes non-criminal subject matter legal and fegal specialists.

The Bronx Defender uses a holistic defence moderg/mterdisciplinary teams address clients’
legal and non-legal issues. Each of its 11 interplimary teams has a team leader who oversees
lawyers and non-legal professionals in the tean¢hvimclude criminal lawyers, civil lawyers,
family lawyers, immigration lawyers, social workersvestigators, housing advocates, parent
advocates, and civil legal advocates. The team svookaboratively, and its members meet
regularly with each other and the client. Everyondhe team has a working knowledge of each
other’s roles so they involve other members oft#an, as appropriate. The meetings of the full
team are not client-specific but reinforce therdigciplinary approach.

The Bronx Defender conducts intake to identify shepe of a client’s legal and non-legal issues
that its multi-disciplinary team needs to addrdgsensure that the information is collected
systematically from each individual, the Bronx Defer uses a triage approach that relies on a
checklist to identify the legal and non-legal isstecing the client. Understanding the multiple

1 Non-lawyer, paraprofessional team members, saawoart workers and paralegals, are discussed

separately.
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needs of clients is considered essential unddnahstic defence model, as clients and their
families experience multiple and cross-cutting legal non-legal issues. The checklist responses
are inputted into the case management softwareeadffice, which generates an automatic email
referral to the appropriate team members so thepwaare of their new client.

The Bronx Defender is working with approximatelydifierent jurisdictions that want to establish

a holistic defence model. These jurisdictions raingen large cities to very small communities,
including some on reserves. The model is transplertaecause it is adaptable to the circumstances
of the community but relies on its four foundatibpilars, as described in Table 2.

Table 2: Four pillars of holistic defence

Pillar Description

Seamless access to Holistic defence addresses clients’ legal and social support needs. Recognizing that these

legal and non-legal needs vary by community, the holistic defence approach includes assessing the needs of the

services that meet client | community. The holistic defence approach works to address the legal issues experienced by

needs each client, but also the collateral consequences of criminal justice system involvement.
Services, whether they be in-house or in partnership with other agencies, should be seamless.

Dynamic, Holistic defence involves an interdisciplinary team of advocates who work together to address

interdisciplinary client needs. The team’s culture must include “open, frequent, and meaningful communication.”

communication This approach goes beyond “hierarchy and referrals” to an “exchange of ideas and information.”

Advocates with an The public defenders must “develop and enhance a specific set of skills that is both client-

interdisciplinary skill set | centred and interdisciplinary.” This skill set means that the lawyer goes beyond simply
understanding the areas in which other team members work but will advocate for the clientin a
way that supports the work of the other disciplines. This approach requires cross-training of the
team in each others’ areas.

A robust understanding Holistic defence requires a thorough understanding of the community served. By having this

of, and connection to, knowledge of the community, the lawyer can advocate more effectively and is likely to achieve
the community served better outcomes. In addition, by being able to speak to a client’s broader situation, the advocate
will be more effective, whether it be in court or before a social service agency. Engaging with the
community also provides the public defender with a better knowledge of available services.

Source: Bronx Defender. (2014). Retried February 24, 2014 from http://www.bronxdefenders.org/the-four-pillars-of-holistic-defense/

The Massachusetts Public Counsel uses a type istib@pproach adapted to a mixed system of
public and private counsel. Offices have socialkeos available for staff counsel, and private
counsel can, on a case-by-case basis, hire fromoleop private social workers that the
Massachusetts Public Counsel has identified. Tlea@gencourages private counsel to apply for
funding to hire any necessary experts (e.g., facgrs/chologists, investigators, social workers).
The standard for approval is whether someone whttlquay for this type of expertise would
reasonably be expected to do so. In addition, theddchusetts Public Counsel has specialized
sections that provide assistance/advice to publicpivate counsel, including the immigration
impact unit and the civil impact unit. These upitsvide advice within their area of expertise on
the consequences of criminal convictions.

The holistic approach reorients the legal pradiiceonsider client needs and not just legal
issues. The Massachusetts Public Counsel has egiti@riminal lawyers to attend housing
court for eviction proceedings that arise out @& ¢himinal case. They also noticed that many of
their clients had experienced some form of traunthrasponded by forming a committee to
consider how lawyers can identify and better as$ishts with this background. The goal of the
committee is to prepare documentation for counsdiaw to gather information on possible
trauma as part of the client’s history, interadtwglients who have experienced trauma, and
prepare their cases in a way that takes the didratkground into account.
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The San Francisco Public Defender’s Office als® associal worker in order to facilitate getting
clients into treatment programs. This arrangemastreduced the time that accused spend in jail
waiting for treatment slots to open. In additidrthe client is expelled from the treatment

program, the social worker is contacted first s Hiternative arrangements can be made, if
possible. The availability of the social workec@nsidered to provide the Public Defender’s

Office with the supports necessary to arrangertreat outside of the problem-solving court
setting, which requires a guilty plea. The othaaraple of a holistic approach within this office is
the Children of Incarcerated Parents project. Aadaworker is assigned to meet with incarcerated
clients and their families to gather informationtbe impact of the incarceration on the family

unit. The social worker prepares a report thatdlger can use in court to demonstrate the effects
of incarceration. The office has found that themorts affect the length of sentences because they
provide the court with more information about tlitender.

The young Canadian lawyers interviewed see bertefitse holistic defence approach but are
concerned with the already over-stretched capac€itiye current legal aid system. As a method
of incorporating aspects of holistic defence, theggested that greater use of social workers or
resource coordinators (for referrals to treatmetat,) would be helpful, as lawyers often have to
serve those roles now. It was suggested that &dalould have staff lawyers or lawyers on
retainer who specialize in assisting individualthwnental illness and/or addictions available as
a resource for other counsel. Another suggestianfardegal aid to build more relationships
with social agencies where, with the appropriateseats, lawyers could involve social workers
or social support workers on appropriate files.

In addition to having more supports for counses, ybung lawyers suggested that getting more
information on the client through intake would kenbficial. For example, it would be helpful to
know whether the client has been diagnosed witleatah health issue; whether he or she has a
social worker; or if the client has mental defi@ess due to brain trauma, Fetal Alcohol
Spectrum Disorder, etc. Changing the intake protesbtain more information on the client
was thought to require little investment and caaigrove client service.

A few young lawyers also mentioned that connedtirgglegal disciplines/areas within legal aid
plans (e.g., duty counsel and clinics; family lawminal law, and poverty law practices) could
enable legal aid to provide more holistic servizeltents.

4.2.3 Specialized services for targeted groups

Certain legal aid client groups are highly vulnéeaimore likely to be repeat clients, and/or
represent a substantial proportion of legal aients. For these individuals, legal aid plans have
either developed or are partners in specialized®s or other initiatives.

Youth

At least two plans (LAS and NBLASC) handle all youinder the¥outh Criminal Justice Act,
regardless of financial eligibility. This choice svenade to streamline the system, as youth
denied legal aid typically received court-appointednsel, which slowed down the disposition
of the matter and was expensive to the systemde€hision to remove eligibility requirements
for youth adds cost to the legal aid plans bubissadered to have reduced costs of the youth
criminal justice system.
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A few plans have services that specifically tasgring offenders:

>

Some

LAA has YCDOs in Edmonton and Calgary that inclleleyers, social workers, and
youth workers. Both offices also have access teyahmlogist through a pilot project
with the Child and Adolescent Services Associatildme social and youth workers assist
by identifying risk factors, recommending communigources for the youth, and
creating release plans. LAA is considering expagdis specialized approach to youth
by including these services in the CRU locations.

Until recently, the YCDOs focused on core servigkgy counsel, Brydges duty counsel,
and full representation), but they have begunke tan a broader advocacy role for their
clients that goes beyond legal representationekample, they are working with
government and community workers to develop wrapadgrograms for youth with a
Fetal Alcohol Spectrum Disorder diagnosis; and t#&ypartnering with the Edmonton
Police Service on its new youth unit.

NSLA does not have a specialized youth office lag & staff lawyer who is dedicated to
handling youth criminal justice matters. In additithe court support workers who work
with duty counsel are available in youth court @navide a more holistic approach by
helping youth address underlying needs throughmafeto community services.

of the plans in the United States provideratiadels for youth criminal defence:

The Massachusetts Public Counsel has a youth ady@tagram that focuses on child
welfare and delinquency. The program has lawyers sgecialize in child welfare and
youth defence, as well as social workers. The @nmogs structured to disrupt the “school
to prison pipeline.” With the high number of youththe juvenile justice system failing
in school and many adults in U.S. prisons functilgribiterate, the program is
considered an early intervention for improving lenterm outcomes for the clients.
While plans are still underway, the Massachusaitdi® Counsel wants to train all
lawyers who work with youth (specialists, othelffstand private bar) in education
advocacy. These lawyers are then more effectiveaates at expulsion hearings and for
youth who qualify under U.S. laws for individualizeducation plans. By advocating for
students, the Massachusetts Public Counsel hopesréase the number of youth
staying in school, reduce the number of unsupedwseith who end up in the juvenile
justice system, and improve longer-term outcomegydath.

The Massachusetts Public Counsel also uses ameedrmased framework called
Positive Youth Development. By using a tested aaginpthey believe they can train
lawyers and social workers in a more consistentcamaprehensive way. In addition,
they are better positioned to evaluate the effeaigs of their youth advocacy program.

The San Francisco Public Defender’s Office is tgkarsimilar approach. This office also
pairs youth advocates who are social workers vavyers. The youth advocates
interview youth, prepare a needs assessment, aimegtciothe youth to appropriate
services. The lawyer can then offer the court a fda the youth, which results in shorter
time in custody — a result that benefits the sysamh the youth. The office also has a
Legal Education Advocacy Program that includesdarcation lawyer and a social
worker. The program is intensive, so the team @adle at most 60—80 cases at a time.
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The program helps youth stay in school by advogdbin their educational needs (e.g.,
special education plans) and by working with thieost to address behavioural issues in
a way that allows the youth to stay in school. phegram also works with parents, too,
so that they understand their rights, options,rasgonsibilities.

Mental health and addictions

A high proportion of legal aid clients have meritahlth and/or addictions issues. Most plans
provide specialized services for these clientsughotheir participation in the problem-solving
courts. Otherwise, plans tend to rely on their tagservice delivery mechanisms to assist clients
with mental health and addictions issues. Somesglane made adjustments. For example, in
recognition of the additional time that clientshmhental illness can require from counsel, LAO
has also instituted a mental health block fee ecérment.

LAO has also begun a Mental Health Strategy (MHSirtprove the capacity of lawyers,
frontline staff, and management to serve clienth wiental health issues. The MHS is still in
development but has included stakeholder consoittat@nd the establishment of a Community
Advisory Committee to guide the process. One aspieitte MHS is the development of a
training program that will be offered to staff goer diem lawyers. The training will include how
to recognize mental health issues and how to admsts with mental health issues. The
expectation is to make this training available tteeo plans in Canada.

Aboriginal persons

Legal aid plans primarily work with Aboriginal cdwer community workers, offer staff and
private bar cultural-sensitivity training, build areness of and skills for prepariGpdue
reports, and/or offer outreach into Aboriginal coomities as methods to improve the
effectiveness of service provision to Aboriginabpke.

Aboriginal court or community workers

The federal government funds an Aboriginal Court@rogram that offers support to the
criminal justice system through Aboriginal Courtkers. The program is not uniform across the
country. The employer of the court workers depasrdthe jurisdiction, the types of activities
the court workers engage in vary, and the leveltibboration with and support of legal aid
plans is not the same across the country. For ebeai@purtworkers are employed by the legal
services clinics in Nunavut; they are employedh®ygrovincial or territorial government in the
Northwest Territories and Manitoba; and they warkihdependent Aboriginal delivery
agencies under contract with the provincial ornt@rial governments in other jurisdictions. Only
two jurisdictions do not have an Aboriginal Courtw@rogram (New Brunswick and Prince
Edward Island) (Department of Justice Canada, 204.312).

While in most jurisdictions, the Aboriginal Courtvkers do not work directly for the legal aid
plans, they support the work of legal aid in ae@riof ways. In some jurisdictions,
Courtworkers will help people apply for legal aidvall assist lawyers by arranging interviews
with clients and witnesses and ensuring they atbexndt, and providing translations if needed.
Some Aboriginal Courtworkers will interview clientdLSB, where Courtworkers are also
employees of the legal services clinics, is cutyeteveloping advanced training so that workers
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can conduct bail hearings, speak to summary matiedspotentially handle sentencing and
trials in Justice of the Peace courts. Howeveotler jurisdictions, legal aid engagement with
Courtworkers is more by cross-referrals. A recealwation on the Aboriginal Courtwork
Program noted that “The Program is designed andeted differently across the jurisdictions,
reflecting differences in program scope, the denfandervices, the roles of the Courtworkers,
and availability of other programs and resourcesf{@rtment of Justice Canada, 2013b, p. 9).
The evaluation also found that reduced accesg# &d was placing increasing pressures on
some Courtworkers and recommended reviewing tbisrand responsibilities (Department of
Justice Canada, 2013b, pp. 58-59).

Outreach and training

Some legal aid plans conduct their own form of @ath to the Aboriginal community. This
ranges from legal aid offices located in Aborigiaall Inuit communities to outreach without a
physical office presence. CSJ has legal aid cemtithsstaff lawyers in the Nunavik Region, and
LAA has a legal service centre at Siksika NatioAALis considering adding a social worker to
the Siksika Office, which currently has a staff e, legal services officer, and administrative
support. Other legal aid plans conduct outreadhrigeted communities, such as NSLA, which
goes to seven First Nations communities for leghlrdake appointments, and NBLASC, which
has made serving Aboriginal communities a pridigtytwo legal counsel positions.

Several legal aid plans (LAO, LAA, NLLAC, and CSfjer cultural competency and sensitivity
training to build capacity among staff and priviase lawyers in order to better serve Aboriginal
and Inuit populations. Some plans (LAO, LSS, LAS] £€SJ) also offer specific training to build
awareness and facilitate the us&tdduereports. These reports are intended to providedhet

with information on the Aboriginal offender and itheommunity and to provide a plan that
includes alternatives to prison. The informatiorthia reports is to be taken into account in
sentencing? There is the perception th@taduereports are underutilized, and one recent study
explained the lack of clarity regarding who is m@sgible for collecting information on Aboriginal
background for sentencing purposes (Departmenisifcé Canada, 2013c, pp. 10-11). Some legal
aid plans have taken on a leadership role to eagaeuthe use dbladuereports.

» LAO has undertaken several measures to su@aduesubmissions, including asking
all certificate applicants to identify whether thene First Nation, Métis, or Inuit,
providing a five-hour extension of legal aid cectte coverage to cover the costs of
Gladuesubmissions, and including information Gtadueand programs and services
that focus on diversion in its Duty Counsel Manu#®{O appliesGladueprinciples to
sentencing and bail hearings, as under OntarioGsgueprinciples apply when an
Aboriginal person’s liberty is at stake.

» LAS is offering training orGladuereports developed by the British Columbia Justice
Institute to its lawyers, as well as Aboriginal @workers.

12 In R. v. Gladuethe Supreme Court of Canada held that "in seitgram Aboriginaloffender, the judge must consider:

(a) the unique system or background factors whiely have played part in bringingthe particular Aboriginal offender
before the courts, and (b) the types of sentermingedures and sanctions which may be appropriatesi
circumstances for the offender because of his ppasicular Aboriginal heritage or connection."
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» LSS has #&ladueReport Disbursement Pilot Project to fund the prapon ofGladue
reports. A study of the pilot project found thad@es and counsel believe the reports assist
in sentencing and reduce incarceration of Aborignfi@nders. A review of case outcomes
demonstrated an impact in some cases, with offeréeeiving less time in jail.

Other methods of addressing the needs of the Aibatigommunity include: concerted efforts to
hire Aboriginal lawyers (NSLA and LAO both have riwal initiatives); panel standards for
Aboriginal issues (LAO); and EDC and Elder sup@rEirst Nations Courts (LSS).

4.2.4 Reintegration

Some legal aid plans in the United States are purating reintegration or re-entry programs

into their slate of programs and services. Thesgrnams are based on the belief that by assisting
clients with reintegration, legal aid plans mayphedduce recidivism and improve the economic
and social outcomes for clients. The San Frandtaddic Defender’s Office offers several
programs as part of its Re-entry Unit. The CleateSProgram helps clients expunge their
criminal records, when that option is availablee Children of Incarcerated Parents program
discussed above is also intended to help incaexst@dients focus on their legal and treatment
issues by facilitating meetings with their childnghile they are in prison and making any
needed arrangements for their child. In generalRe-entry Unit's social workers assess client
and family needs and provide referrals.

While not a formal program, the Bronx Defender jpdeg re-entry assistance, if requested.
Clients are informed that they can utilize offiesources after their case or their period of
incarceration. The office has a full-time lawyerawpecializes in employment and will assist
clients who are trying to re-enter the workforceeBronx Defender also has developed an
online resource called Re-entry.net, which provigkeserials for professionals, as well as clients,
on consequences of criminal proceedings and patessues related to re-entry.

4.3  Efficiency

Efficiency considers methods to promote/increasectist-effectiveness of legal aid (e.qg.,
streamlining processes, reducing costs in some #neaugh use of new technology, use of non-
lawyers or paraprofessionals).

43.1 Knowledge management

The criminal justice system is a complex systemutds involving multiple actors with defined
roles but who also have large amounts of discrefitve criminal justice system interacts with
the broader justice and social services systenmendependent and sometimes conflicting
ways, and its decisions have wide-ranging consemgsen

Understanding complex systems, such as the criuetite system, has led to a sub-discipline
that is often referred to as knowledge managentetite legal profession, knowledge
management is identified as a key way for law fitmseduce risk, improve outcomes for clients,
avoid duplication of efforts, and streamline thewpsion of legal services (Parsons, 2004).
Knowledge management includes the sharing of inddion within the legal unit (e.g., precedent
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databases, Intranet services, opinions), as weliexs relationship systems (e.g., shared system
that allows the client to track progress and cq8spskind, 2010). Knowledge management is
usually applied to the law firm setting, which werkell for staff legal aid plans. Adapting and
applying knowledge management to mixed models @éoubtedly more complicated.

There are at least two types of knowledge managefoelegal aid plans. One involves the

sharing of knowledge about the client and theialemnd non-legal needs. This has been discussed
above and is addressed by the triage or intakeepses used by LAO, LAA, and the Bronx
Defender. Although each is quite different in aguto, they all involve gathering pertinent
information to stream or connect clients to appiaiprservices, and to share within the legal aid
plan in order to maximize the effectiveness ofitfteractions with the client. Technological
approaches for sharing client information, suchl@nt or case management systems, are dealt
with in Section 4.3.3.

The other type of knowledge management relatekdorsgy legal information to assist with managing
the case. The study found several examples ofythesof information sharing and support.

» Some plans offer access to legal specialists dvatdrs (staff and private bar) who are
representing legal aid clients can contact for eelMLAO LAW has staff members with
subject matter expertise in criminal law, Aboriditemal issues, family law, immigration
and refugee law, correctional law, and mental hdalv. The Massachusetts Public
Counsel has specialized units in immigration, aahsequences, and forensics. NSLA
allows private bar lawyers handling legal aid cdsasse its legal researcher for
assistance on criminal law topics.

» LAO LAW also offers lawyers handling legal aid casecess to its online legal
materials that include precedents, factums, gema@cissue-specific legal memoranda,
and a forensic science database, among other cesolwAO LAW has also established
memoranda of understanding with other legal aidp@AA and LAM) to access its
database of legal memoranda and case law.

» LSS has lawyer e-services that include a datalbasean be used to search for experts.

» Massachusetts Public Counsel has a listserv tloatslegal practitioners to discuss
issues with each other. The listserv is also mositdy the specialized units so they can
provide advice, as needed.

» The Massachusetts Public Counsel’s forensics Isotraaintains past transcripts of
expert testimony used by the prosecution, whictsheged with lawyers who will be
cross-examining the same expert in their case.

» The San Francisco Public Defender’s Office was da@ia U.S. Department of Justice
grant to create a locally and nationally applicatbiecklist program. The checklists are to
ensure competent representation and avoid errbesr Uise is also expected to make the
handling of a case more efficient, as well as supgmsistent training on quality. The
program is based on tl@hecklist Manifestowhich promotes the use of checklists in the
health care setting (Gawande, 2009). CurrentlyStre Francisco Public Defender’s
Office has developed over 40 checklists for a waré scenarios (e.g., homicide cases,
first 30 days; DNA cases; arson cases, first 3@ daneparing a DUI case).
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» In addition, all legal aid plans in the study offgofessional development opportunities,
including in-house training. Some of the legal plighs with mixed models offer these
opportunities to the private bar as well.

As discussed above in Section 4.2.2 on holistiersd, the young Canadian lawyers interviewed
expressed a desire for more specialist resourdas toade available to legal aid lawyers, as well
as more specific information to be gathered omtdiat intake (e.g., mental health status; other
health issues, such as addictions, Fetal Alcohet®pm Disorder, brain trauma). In addition,
more sharing of legal resources, such as precededtiegal research, was also suggested.

4.3.2 Mix of counsel

No studies have been conducted on when a staff Ineodwst appropriate or the optimal mix of
staff versus private bar for a mixed model. Sonaapinoted that having an appropriate mix of
staff and private bar is needed to maintain c@itgen that legal aid tariffs are below market
rates, there is a risk of the private bar withhaddservice. Having a strong complement of staff
lawyers is thought to reduce or manage that risk. sbme aspects of legal aid practice, staff
lawyers are also considered to be more cost-eftethian the private bar.

Plans that rely primarily on the staff model teadg the smaller plans, often in jurisdictions
with a small and dwindling number of private baxyars willing to take criminal legal aid
cases. For these plans, maintaining at least gelihmixed model is important in order to
manage conflicts and the volume of legal aid matt®ther smaller jurisdictions, where the
private bar numbers are very small, have createelWalls” between legal aid offices so that
they can manage conflicts and represent all ofl#iendants in multi-defendant cases.

4.3.3 Use of technology

The use of several forms of technology has beeudsed in Section 4.1 (Accessibility), in
particular, the use of call centres and onlineisergptions. In addition, several legal aid plans
are moving to more integrated information managertemhnology in order to improve
efficiency and better support business planningo Tegal aid plans are in the process of either
improving or developing this type of system (NLLAGd NBLASC). These integrated systems
incorporate different business lines, as descriizow.

» LAO has developed Legal Aid Online, which includestificate processing and billing
information, allows for fast-track requests for rfimations to certificates or additional
hours, and enables the private bar to submit adcsdanpayment online. This online
system is supported by the Lawyer Service Centhégtwhandles telephone inquiries
from lawyers.

» LAM is developing an integrated system, which wilientually include all of the following:
online applications (for counsel to submit applimas); certificate information (counsel can
accept or decline online); disclosure (will be sethand made available electronically);
and online billing™

13 There are no plans for online applications faerdk at this time.
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» CSJis creating an integrated system that willudelapplication and cost-recovery
information.

» LSS has a client management system that includasencase management, and billing.

In terms of other technology, some jurisdictiongengideo-bail technology that is being used.
Responses of plans to this technology were mixed.

Young lawyers commented that the use of technology area where legal aid plans can
generally improve. As the justice system becomeseraatomated and integrated, it is important
that legal aid keep pace. Young lawyers believallagl plans are currently behind in their
ability to handle electronic disclosure.

Internationally, the improved use of informatiostiaology is also considered a major
innovation for legal aid plans. England/Wales, &oat, and New Zealand, in particular, have
made recent technological improvements. A reviethee efforts shows that Canadian plans,
in general, are not lagging in terms of their useechnology.

New Zealand is in the process of developing ontireeessing for legal aid applications and has
recently improved its information technology systmmanaging legal aid grants. New

Zealand credits its new information technology syt for improving its ability to track costs

with more specificity and conduct benchmarking. yrban now determine average case cost and
the cost of individual activities, which has enabMew Zealand to better forecast its costs and to
change its payment system from hourly to a fixezlrgime.

England/Wales have recently invested substaniiaigtectronic case management infrastructure
so that service providers can interact mostly thhoelectronic systems. Currently, the new
integrated system, which includes digitized evigegrand enables payment and billing
electronically, is available for civil matters onlyut the expectation is to move criminal legal aid
online over the next three years. The digitizabbevidence in England and Wales is in
response to a major move by the police, Crown,thaaourts to move away from paper files.
Legal aid believes that this movement to digitideduments should increase efficiency in
several ways. First, it reduces the adjournmematters because the necessary documentation
has not been received; second, it means thatialiral justice system actors receive the same
information at the same time and do not have timi@dtrative burden of sending materials to
each other; and third, defence counsel can nowlséamge volumes of documents easier. The
Ministry of Justice in England/Wales is also plamghon increasing the use of email or video
hearings for first appearances.

Scotland also recently instituted an online appilicasystem and has almost completed moving
all billing online as well. Legal aid in Scotlanglalso leading a “justice-wide” project to
promote the use of video-conferencing technologyéurt proceedings, prison visits, and the
provision of advice and attendance at police inésvs. The use of video-technology is
anticipated to reduce costs in terms of travel tintled to legal aid.
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4.3.4 Stronger business practices

Legal aid plans have worked on developing theiir®ss practices, which have been aided by
the improved information management technologyudised above. The benefits of strong
business practices include minimizing risk, buitdabetter business case for legal aid, and
improving the efficiency of the legal aid systemxaiples of the types of business practices
being used by legal aid plans include the following

» use of forecasting models so that the legal aidgptan identify costs and assess whether
they will meet their budget targets; these modisis belp the legal aid plan respond
quickly to fluctuations in demand and revenue. (1888 CSJ)

process mapping to find efficiencies and improvet®ébAO)

development of business plans (LAO)

mechanisms to capture the supply of lawyers to lededal aid matters (LSS and CSJ)
training of management staff on financial and humesources issues (CSJ)

enhanced financial investigative measures (LAM)

vV v v v VvYy

development of complexity-weighted caseload per&oroe tool, which supports more
accurate business analysis (LAM)

regular meetings of Chief Financial Office with raging lawyers (NSLA)

improved tracking of staff lawyer time (NSLA)

audits and new accounting standards to improvepanency and accountability (NSLA)
strategic and other planning sessions (NSLA, LAS)

vV v v.YvYyYy

a certificate management process for more accaestit@ations of outstanding liabilities
(NSLA)

4.3.5 Alternative fee arrangements

In the hourly world of private practice, alternaifee arrangements (AFAS) are still relatively
new. In legal aid, the use of fixed or block tarifér certain basic legal aid services is now quite
common. However, there is recent interest in thermoforms of AFAs, such as the use of a block
contracting process, whereby a lawyer or firm wdwddawarded a set number of cases for a
fixed amount that would be paid in regular instahts. LAO is beginning a pilot project to
explore this approach, which is anticipated to cedadministrative expenses. There are
potential risks to the use of block contractinglaagyers are incentivized to resolve matters
quickly and choice of counsel is limited.

4.3.6 Case management

Targeting resources to manage areas with the Higkkgo an organization is a common refrain in
the law practice management and risk managemendtiire. A major risk identified by legal aid
plans are “big cases,” which constitute a smatitfcm of the legal aid plan’s certificates but can
consume a much larger proportion of the annual buddhese cases are also a key source of delay
in the criminal justice system. In addition, theg also often complex, high-profile matters that
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need to be handled expertly to maintain confidenc¢bke legal aid system. A study for the Ontario
Attorney General suggested two key features otffe Big Case Management: higher fees for
highly-qualified counsel and enhanced budget ogbtgieSage and Code, 2008). Several legal aid
plans have instituted Big Case Management iniggtithat have one or both of these key features.

» LAM’s Big Case Management defines big cases byatheunt of expected fees but also
by the type of case (e.g., homicide, multiple aedugang-related, dangerous, or long-
term offender). LAM establishes a case budget @ed aase managers to monitor,
review, and approve expenditures.

» LAA’s High Cost Cases are defined by the amourdushulative expenditures, but these
cases tend to fall into certain categories of aféen(e.g., drug conspiracy, provincial
fraud, murder, manslaughter). LAA has retainedmosecriminal defence trial lawyer
who assesses the defence strategy and providesmeamdations to LAA on how to
control expenditures.

» LSS uses senior members of the criminal bar tosagbe reasonableness of the budgets
that have been submitted by counsel and reviemgdlunder its Criminal Case
Management (CCM) policy. LSS has an enhanced tedoasenior counsel handling a
CCM case. LSS will also pay an exceptional respmiityi premium in those few cases
where the Crown prosecutor is receiving a “Recagmiof Exceptional Responsibilities”
premium in accordance with their collective agreetmBecently, LSS entered into a
Memorandum of Understanding with the Ministry otice, whereby if the costs of a
case exceed $175,000, the case is funded by thistiiand not legal aid.

» CSJ has a mega-trial designation and under pralilasv must ensure that services of a
competent lawyer are provided. CSJ has a sepair#feot fees for this type of trial and a
list of competent lawyers. This system has redulcedielays and costs of mega-trials in
Quebec.

» LAO’s Big Case Management sets individual budgatiser than using the tariff system.
For exceptional cases (above $75,000), LAO usesranittee of senior criminal lawyers
with experience defending large cases to providaigbtary recommendations. LAO also
uses a separate, and higher, complex criminalteai$ierate for counsel handling these
matters. LAO reports that this program has resutiddwer resources being used, more
cases being properly managed, and accounts pae pnomptly. LAO is now expanding
case management to mid-level criminal matters, kests are anticipated to exceed
$8,000 but will remain under the Big Case Managértteeshold.

» NSLA’s Big Case Management protocol currently aggpbio private bar lawyers and will
be applied to staff counsel starting in 2014—15.dases identified through the protocol,
there is active case management through settinglgel, creating a work plan, and
monitoring of progress using the work plan. Budggiting and assessment of defence
proposals examines 11 factors, including natuth@bffense, relative complexity,
nature of legal issues, involvement of expertsynd and complexity of disclosure.
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4.3.7 Use of non-lawyers

One method of increasing cost-efficiency in an argation is to delegate appropriate matters to
less expensive staff and to ensure that all staffxarking to their full scope of practice. The
study found that legal aid plans are using pardgegther paraprofessionals, law students, and
articling students in various ways.

Most plans rely primarily on paraprofessional sthtt are known by a variety of names, such as
court workers, legal aid officers, legal aid woikegtc. They engage in a variety of tasks, which
depends on the legal aid plan and even the officin the legal aid plan. Some activities they
might engage in include: conduct intake of appias; refer to appropriate services; assist
lawyers with client questions, prepare court matsyiinterview clients; and interview sureties

for bail. Among those plans with an EDC progranesthstaff are typically part of the EDC

team.

Each jurisdiction in Canada has its own rules gjuatern the scope of practice for paralegals.
Most plans found it challenging to use them effesdii for criminal legal aid. Some plans had
used them in a similar capacity to law studentsy tpathered information from the accused and
helped prepare them for their court appearancegmdtnoted that some lawyers used paralegals
to their full scope better than others (which vievtleem more as secretaries). Some plans
(NSLA and LAO) are looking into how to use paralegaore effectively. The young lawyers
interviewed noted that some legal aid plans aremx@nting with the greater use of paralegals.
It was suggested that paralegals could help exparrdnt coverage by providing duty counsel
services in traffic court.

Some plans are using law students or articlingesitgito address certain needs. LAM uses extra-
provincial articling students for northern legal aiffices. This program is considered a success,
as some articling students have continued to wotke northern region as private bar. Other
plans like NLLAC, LSB-NWT, and NSLA use articlinguslents to assist duty counsel.

NBLASC has law students assist counsel with legsgarch. LAA allows law students who are
registered with the Law Society of Alberta to betla roster and take their own cases.

The young lawyers believe increasing the use afesits and articling students would assist
under-staffed legal aid plans. In particular, lauwdents could be used as a resource for doing
legal research.
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4.3.8 Processes to manage system delays

The study found several examples of how legal Edghave focused efforts on addressing
issues that are intended to reduce delays andaseficiency.

Applications

Plans have worked to streamline application praeess make earlier decisions, which should
result in lawyers becoming involved with the clesboner. LAS and LAM consider client wait
times to connect with counsel an important perforogameasure because it reduces the number
of appearances and enables earlier disclosure. hAdkecently begun allowing private bar
lawyers to accept or decline certificates througloaline system, which is intended to accelerate
the process of certificate issuance and acceptance.

Some plans have focused on improving the informatio the application status available to the
court. Both NLLAC and LAM found that many accusedr&ymaking multiple appearances
because they had either not yet applied for leigabadid not know the status of their
application. To reduce this inefficiency in thetgys, they instituted a process where the
applicant gives legal aid permission to discussatp@ication status with the court. The legal aid
plan prepares an annotated docket on legal aidcapiph status for counsel. This process is
believed to have reduced the number of appearaviveie accused have not applied/do not
know the status of their application.

Continuity of counsel

Continuity of counsel is recognized as an issueithpacts the efficiency of the criminal justice
system and, therefore, the cost-effectivenessgail laid. The primary innovation related to
continuity is the use of EDC, which assigns coutsé&he same court on an ongoing basis so
they can assist the same client on more than gmeaagnce. Jurisdictions that do not have EDC
or have circuit courts tend to experience diffi@dtwith continuity of counsel. One plan (NLSB)
has moved from a duty counsel model to an apprtethtassigns the lawyers from first
appearances to those files that are likely to mdde trial. This “linear file assignment” is
intended to improve continuity of counsel and, ¢éfsgr, reduce duplication of legal work and
improve the consistency of the legal advice proditteclients.

Choice of counsel

Legal aid plans are moving to restrict choice afresel or reduce changes of counsel in order to
minimize duplication of work, reduce delays in #8ystem, and ensure appropriate counsel is
chosen for complex matters. Some jurisdictiongicsthoice of counsel except for serious
offences (e.g., maximum penalty if convicted is lifinprisonment). Others allow clients to state
a preference, but maintain the right to appoininsal (LAA). Even in the situation of serious
offences, some jurisdictions are moving to a preedsereby they will consult with clients
regarding choice of counsel to ensure that coumsklappropriate experience is chosen (LSB-
NWT).

Some legal aid clients have difficulty with thegsiggned counsel and may cycle through a
number of counsel on the same certificate. Whigérthumber may be small, they can create
delays and costs to the legal aid system. In resppdrAO recently undertook a pilot project to
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reduce the number of requests on major criminasay having the case management office
review the requests and discuss strategies folvingdhe issues with the lawyer and client.

Early resolution

The young lawyers interviewed believe that theeysheeds to consider what the barriers are to
resolving matters and institute better processesipport early resolution. They noted that the
ability to resolve matters early is very much deget on other actors in the criminal justice
system, particularly the Crown prosecutor. As alltegoung lawyers pointed to several areas
where Crown practices created delays and workexhsigearly resolution:

» lack of file ownership for all but the most seridiles

» unwillingness/inability of Crown to negotiate uritilal day, which creates incentives for
defence to set matters for trial

» lack of experience or confidence of Crown to resohatters early

» failure to get timely disclosure from Crown, bus@lfrom police (e.g., receiving
disclosure at first appearance or even later)

One suggestion made, based on positive experigmsesne jurisdictions, was the institution of
a Duty Crown, whose role is to work with duty coeln® resolve appropriate matters early.
Another innovation that was perceived to be workmgurisdictions with circuit courts was
having legal aid counsel and Crown prosecutorgaedito files so there is more continuity. It
was reported that this approach allows legal aithsel and the Crown prosecutor to become
more familiar with each other, building the necegsaust and cooperation to help resolve
appropriate matters sooner. Another approach tahatworking in one location involved
partnering with the court liaison officers to gatleer access to disclosure. Finally, one
suggested innovation, which is not currently in,useolved the creation of a disclosure centre
or a disclosure liaison person to handle disclosumaagement. This entity/individual could be
part of the Crown, police, or an independent ptntgugh the law society.

The study found other examples of legal aid pldores to reduce delays that involve
agreements with other actors in the system. Inquaat, the NLSB and the Public Prosecution
Service of Canada have agreed to increase eftopeovide disclosure at the first court
appearance. NLLAC and the Crown have entered ifdonaal agreement under which the
Crown’s position is provided earlier.

LSS has made two recommendations related directatly resolution processes. While the
concept of EDC noted above under continuity of alirs considered the best approach in high-
volume locations, LSS suggests the use of earblutien referrals in locations with lower
volume. This delivery method allows ad hoc dutyresrl to retain non-complex matters. Under
current LSS policy, counsel cannot retain referuaider conflict of interest provisions. This
policy would be changed to enable smaller locattorisenefit from a delivery method similar to
EDC. Another suggestion by LSS is to create a @isipo court and provide counsel with an
early resolution tariff for their attendance at toairt (LSS, 2012, pp. 27-28).
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4.3.9 Systems approach

This section considers efforts underway to impreffeiency from the perspective of cross-
sectoral approaches and criminal justice systene-aproaches. The efforts are either
spearheaded by or involve legal aid plans. Theglierbroader and/or more regular
collaboration and reflect the view that a more eyst approach is required as the issues are
shared and their resolution cannot be achievedwitjoint action.

Cross-sectoral

The study found few examples of formal cross-sett@pproaches outside of the therapeutic court
setting. Legal aid plans tend to engage with atleetors through developing networks of referrals,
as opposed to efforts to address system issuesy basthe information available to the study.

» LAO’s MHS (discussed in Section 4.2.3) is one exk@mphe strategy is still being
developed but involves committees of mental heatierts and justice professionals.

» In Quebec, representatives from the legal aid esrdre participating in roundtables,
primarily related to mental health and justice asrearious regions in the province.
Legal aid lawyers are involved to mainly addressiés relative to the criminal and penal
aspects of mental health. Several stakeholdernsanb/ed in the roundtables, including
the Ministry of Health and Social Services, therBau du Québec, judges, the Office des
personnes handicapées du Québec, and the Minfsinstce.

» LAA s involved in the Heavy Users of Service (HUQ®hich is a cross-sectoral,
collaborative approach to addressing the needsaifyhservice users of police, health
care, social agencies, and legal aid. HUOS meeatddoess the needs of particular
clients, so client consent to share informationdsessary. This is a very recent initiative,
and currently there are nine individuals who hawesented.

Criminal justice system

Criminal justice inefficiencies arise from a vayietf factors and the need for a system-wide
response is recognized (Dandurand, 2009). Botheitent British Columbia Justice Reform
Initiative and the Ontario Justice on Target (JGffategy point to changes by all key justice
stakeholders in order to improve the system.

Through its JOT strategy, the Ontario Ministry loé¢ tAttorney General (MAG) aims to address
delays in criminal court by using an evidence-bagguroach to increase the effectiveness of the
province’s criminal courts. The strategy uses gabnumber of appearances and a target number
of days until resolution for three types of casesluding less complex matters (e.g., break and
enter, theft, mischief), more complex (e.g., hongcisexual assault, gang-related charges) , and
cases that involve both provincial and federal ghsr The JOT strategy involves numerous
initiatives that are meant to improve the proviscability to meet the established targets. These
initiatives include changes to the way Crown prosas’ cases are managed and offices are
structured, increasing the availability of pleatsuand maximizing the use of video-
conferencing for pleas or private consultationsveen defence counsel and in-custody clients
(MAG, 2013). LAO has patrticipated through its effoto streamline the application process
through being available in courthouses, and theldgwment of the SOAP and SFET (see
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Sections 4.1.1 and 4.1.3). LAO also worked with#G and its partners to develop
performance measures for the JOT strategy.

The British Columbia Justice Reform Initiative dehan action plan for justice system
improvements after extensive public consultatidie action plan focuses on increasing the
transparency and accountability of the justiceesysthrough the use of evidence-based
approaches. The White Paper emphasizes the neeebisure impacts and evaluate reforms in
order to assess what has worked (BC Ministry ofideis2013). To be able to achieve the
reforms requires actions by the judiciary, Crowoljqe, corrections, legal aid, and other
stakeholders (BC Ministry of Justice, 2012). Theascplan included some of the
recommendations made by LSS in its submissionaitiqular the use of EDC (see Section 4.3.8
on Early Resolution).

In addition to these major initiatives, severaldiegid plans have ongoing, collaborative
relationships with criminal justice stakeholderattmeet periodically to discuss overarching
issues, identify problems, and work out solutiaang( LSS, NLLAC, LAM, NLSB, and LAO).
For example, Manitoba Justice has created an Itimovaeam that includes LAM and the
Crown. Nunavut has a trial efficiency committeet tingludes the judiciary, the Crown, and
NLSB. These stakeholders are also collaboratingrat@ourt scheduling. In some jurisdictions,
collaboration or consultations on system issuesipduit less regularly.

The young lawyers interviewed suggested severahiations that would improve the efficiency
of the system, but cannot be achieved solely bglleigl and require collaboration among
criminal justice system actors:

» The court system needs to share information torertbat family court and criminal
court are not making conflicting or duplicative ersl.

» The criminal justice system is clogged by breachegas suggested that these types of
administrative offences be decriminalized.

» The courts should use telephone or video-confengrforr simple adjournments rather
than having to attend court (both in urban andlrceatres).

» The court should improve scheduling so that couasehot waiting for hours for their
cases to be called.

The above discussion focuses on the approach leboohtion primarily at the provincial level.
Canada also has a collaborative approach involiedederal, provincial/territorial, and legal

aid plans through the PWG. A recent evaluation éotlmat members considered the PWG to be a
useful forum for networking and sharing informatiaithough there was a desire for more
discussions of implications for legal aid of cantpblicies under consideration (Department of
Justice Canada, 2012). In England and Wales, vitherBlinistry of Justice is responsible for the
criminal justice system, criminal law, and legal,ahere is a more formal consultative approach
on legislation, as bills must undergo an impacesssent process, which includes the impact on
legal aid.
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4.4  Accountability

44.1 Performance measurement

There is growing understanding of the importancpesformance measurement for legal aid and
the justice system. The Canadian and American Bapéiations and the Australian government
have all recently commissioned studies relatecettopmance measurement (Beeman, 2012;
Canadian Bar Association, 2013; and Curran, 200t2.studies found that the justice system
and indigent defence have been slow to embracerealperformance measures, which has
resulted in the lack of an evidence base to suppertievelopment of best practices, the spread
of innovative approaches, and the business casedakaid. As Beeman wrote: “If you are

doing something innovative, measure it to protédBeeman, 2012, p. 25).

The current study found that some legal aid plaedwather along with using performance
measurement and evaluation to determine effectsgeard efficiency. That being said, there is
still little performance data. This is due to maagsons. Legal aid plans struggle with how to
measure their work within their own system. Forregie, determining the unit of measure is
complicated (e.g., counting certificates versusl@gatters/cases); recording accurate duty
counsel data in the courtroom environment is difficand even if data are captured in
information technology systems, resource conssdimiit analysis and reporting. In addition,
justice data, while important for measuring outcenae often not available or of variable
guality, and, finally, there are not integrated seas across legal aid and the criminal justice
system to enable a broader system-wide undersiodimow their performances intersect and
influence each other.

The study did not conduct a comprehensive assesshparformance measures in use by legal
aid plans, but the following provides exampleshef variety of measures and approaches being
used.

» LAA has created a performance monitoring framewuwtkich includes measures on
client outcome, client satisfaction, staff devel@mty financial accountability, and
operational outcomes. LAA is also tracking outcorioedirst appearances handled by
duty counsel.

» LSS has a performance management system that @schudveys with stakeholders
(clients, lawyers, staff, and the public) and ficahtargets (budget to actual
expenditures). LSS has contracted with outsidedtargs to evaluate several of its
programs and pilot projects.

» LAO has a performance measurement project, asasellnew internal audit and
program evaluation unit. Staff were provided tnagnin performance measurement. To
measure its performance, LAO tracks indicators segveral business lines: the CSC
(e.g., call volume, wait time); the EDC prograng(geclients served, number of assists,
dispositive outcomes); and staff counsel (e.g¢gaage of time providing direct service
to clients). LAO also conducts annual surveys ©ttakeholders using the Common
Measurement Tool.
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» LAM'’s creation of the “complexity-weighted caseldddol has allowed it to begin
making cost comparisons with the private bar. lditawh, LAM is measuring the length
of time between issuing the certificate and itseptance by counsel, which is an
efficiency measure.

» NSLA and the Nova Scotia government have estaldifleachmarks and targets for
youth justice, which include time to first appearamnd case processing times (arrest to
disposition).

Internationally, some legal aid plans have devalgperformance measures with targets that are
aligned with their strategic objectives. These geyformance indicators (KPIs) are reported to
their Ministry of Justice and published online Hngland/Wales, the KPIs relate to financial
management and assurance, operational performamgcedrocessing times for bills and
applications), response to complaints, and imppegiaff engagement. Australia has recently
been active in developing KPIs both federally antha legal aid commission-level. The 2010
National Partnership Agreement (NPA) for Legal Atmnce Services has a civil law focus,
given the constitutional division of authority redd to civil and criminal law (with the latter
largely within state jurisdiction). Although notlaéed to criminal legal aid, the NPA is of
interest as an effort to develop performance targetl KPIs across a federal legal aid system. In
addition, Australia has begun work on building &idence base for the civil justice system,
which will involve data collection of all key stakelders. This work is still underway, but is
considered a bottom-up effort that begins with eteing metrics and assessing what data are
available (Canadian Bar Association, 2013, pp. I4-1

In Scotland, the publically-available informatiooed not define its “headline” indicators, but, of
particular interest is the integration of KPIs as¢he criminal justice system. The Scottish
National and Local Criminal Justice Boards havesasdo a secure, web-based information
management system that includes over 34 KPIs thedrall stages of the criminal justice
process (from charge to disposition). Data are idex/by all eight police forces, legal aid, the
Crown, the courts, and the prisons service. ThéoNakand Local Criminal Justice Boards can
review the data to see snapshots of system-widerpgnce and to identify pressure points
(Scottish Government, 2009).

Overall, a recent study provides the following aiebest practices for developing a robust
performance measurement system:

» “investin a flexible case management system akel ttze time to identify meaningful
measures to track and report on

» find partners with whom to collaborate, such aglaoac institutions and criminal justice
coordinating councils

» get the training and information needed to undacstasearch basics: what are
meaningful “inputs, outputs and outcomes”™? If pbkesiinvest in research staff; their
work can sometimes pay for itself through progratmereavings achieved

» reach out to other public defender agencies tleataather down the road to learn from
their experience” (Beeman, 2012, p.28).
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4.4.2 Quality control

Performance measures consider quality of serviceigion by the legal aid plan. Another
dimension of accountability is the assurance ofgihity of legal aid service provision by
counsel.

In Canada, quality control appears to be handlestiyjnthrough roster standards and annual
performance reviews for staff counsel. All legal plans have roster or panel standards that set
minimum requirements that counsel must meet inrdbandle legal aid matters. Some (often
larger) plans tend to have different sets of pataidards, depending on the type of legal aid
work (e.g., criminal, major case, family). LAO alssuires certificate lawyers to complete an
annual self-report each year in order to maintagirtstanding. The most recent report of LAO
notes that 95% of lawyers are complying, which Lik@rs means that the lawyers take the
panel standards and reporting requirements seyiousl

Several plans offer some form of formal mentorib§O has qualified senior lawyers to serve as
mentors to more junior counsel. This program isaexiing to enable junior counsel to second
chair to assist with cases in the Big Case Managefmgram. LAO is also exploring
opportunities to offer this mentoring on other raggtto enable junior counsel to gain experience
so they can transition to Big Case Management We8LA offers mentoring to new staff and
supports mentors with training. LAA also offers ameone mentoring or online mentoring (via
email advice within 48 hours by a senior counseb wpecializes in that area of law).

Internationally, quality assurance took a varidtjooms but involved greater assessment of
individual lawyers than appears to occur in Canada.

» In New Zealand, everyone who applies to handlel laglamatters must undergo a vetting
process that requires submission of work sampiés;mation about their service
delivery system, and at least two references. Tvermment has created a quality
assurance framework that applies to all legal aigers, which essentially establishes
panel standards, as well as practice standardavigrers. The Ministry of Justice carries
out quality assurance checks and audits to revievperformance of legal aid providers.
Lawyers are chosen for audits based on their rigil@, which includes legal aid
earnings, number of legal aid cases, number of &intp, or other concerns.

» England/Wales use quality standards establishédéoizaw Society, as well as by legal
aid (called Specialist Quality Mark). These staddanvolve areas such as access to
service, seamless service, operational managearahtneeting client needs and
essentially ensure that the service provider hasgsises in place to manage its staff and
organization appropriately. In addition to thesmdiards, legal aid uses independent peer
review by experienced legal aid practitioners tgeas a random sample of provider case
files, as well as audits of legal aid providers.

» Scotland has a criminal quality assurance schenagenieviews are administered by a
Criminal Quality Assurance Committee that appopssr reviewers from a panel of
experienced and practicing criminal solicitors. Teeiews are based on the Inadequate
Professional Services standard, which asks reveenarto second-guess a peer’s
judgement but instead call into question situatwhgre “no reasonable solicitor would
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have conducted the case in the way demonstratételgontents of the file” (Scottish
Legal Aid Board, 2013).

The Massachusetts Public Counsel has establisbedification program for private bar
attorneys handling legal aid matters. The proaedsides initial certification, and then
recertification is required after four or five yesaihe certification requirements depend
on the type of case (e.g., murder, superior cdistrict court, youth, or appeals). For
example, the minimum requirements for murder casgsade “five years of criminal
litigation experience and lead counsel in at léasjury trials of serious and complex
cases within the last five years, at least fivevbich have been life felony indictments, in
which the cases resulted in a verdict, decisiomumg jury” (Committee for Public
Counsel Services, n.d.). The Massachusetts Publing2! has also published detailed
performance standards that are included in itsghesl Counsel Manual. The standards
are similar to a detailed checklist of the stagesadous kinds of cases (e.g., murder,
superior court, district court). Periodic perforrnameviews are conducted of attorney’s
performances on cases (Committee for Public CouBeelices, 2011).
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5.0 Approaches to change

Change management literature rarely addressesagtieg sector (either law firms or
organizations/agencies in the public sector). dasittors are not known for being innovative or
early adopters of new approaches, a view alsolhekkveral interviewees of this study. The
change management literature identifies many og#imee drivers of innovation and change as
the interviewees did. These innovation driversudel changing client demands, available new
technology; financial crises; and government deasi(new laws, regulations, policies)
(Kuipers, Higgs, Kickert, Tummers, Grandia, Van Weet, 2014, p. 15). These external drivers
of change are often part of larger shifts (e.g,gbonomic crisis of 2008) that affect many
organizations. For legal aid, the drivers of innawaincluded a financial imperative (as
discussed in Section 3.0), availability of new tealogy (e.g., call centres, online billing), and
law reforms or procedural changes that affect lagéb work.

Interviewees pointed to several barriers to inniovatlhe barrier most often mentioned was
funding, as new initiatives require additional furgl at least initially, until efficiencies are
realized. Because innovations require resource égndiuman) commitments, interviewees
pointed to the need to have a strong evidence{foaskee innovation. However, performance and
other data to support innovations are often lackingas noted. While legal aid plans may track
certain measures, obtaining robust performanceaftéa requires data from other justice
stakeholders, which may not be available.

Another barrier cited was the culture of the Iggaifession, which is grounded in the traditional
practice of law and its focus on lawyer autonoregal processes, adversarial roles, and
solicitor—client privilege. These cultural aspecds, on occasion, create resistance to change that
involves greater oversight or management of a lawy®actice; is client-centered, requiring
lawyers to consider a client’s non-legal needsyels as legal needs outside of criminal law;
promotes collaboration with other justice actoradadress critical system-wide pressures; and
requires information-sharing with a wider rangestatkeholders. Some of these barriers are not
exclusive to legal aid and, in fact, exist with ma@niminal justice actors, which can reduce the
capacity to engage in system-wide innovation.

Based on interviews, the approach taken to manaiiagge is intuitive and depends on the type
of change. However, a few lessons learned werdged\by interviewees. Legal aid plans
pointed to the importance of leadership to driveovation forward and not let other actors set
legal aid’s agenda. At the same time, interviewested the importance of consultation,
collaboration, and transparency when making innomat Interviewees also emphasized that
agendas to improve efficiency and effectivenedsgdl aid must not lose sight of the indigent
person who is receiving legal aid; innovation agencan become about processes, technology,
and standards, and the client and their needdagttsr overlooked. These perceptions align
with some of the main elements of effective chamg@agement identified in the literature,
which include transformational leadership and casas of the need for change (Kotter, 1996).

Based on the literature and interviews, it is ctbat legal aid plans can innovate in some areas
without the involvement of other justice actorg(eCrown, court, corrections). For example,
legal aid plans can unilaterally use more robusirimss practices or create online options for
clients and lawyers to interact with legal aid. Hwer, legal aid also operates in an environment
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that is complex and affected by the actions takeatber stakeholders, as well as broader social
policy decisions.

This is true of many public policy issues todayr #uas reason, there is an increasing emphasis
on approaches to innovation that involve crossesatgroups of stakeholders consulting to
determine the innovations needed and then coopgriatitheir implementation. This method is
intended to increase buy-in but also reduce inefiicies of conflicting approaches or
duplicating efforts. These approaches are oftdleadalbcial innovation or systemic innovation
(Grimm, Fox, Baines, and Albertson, 2013 here are some examples in the criminal justice
sector but the approaches are either relatively orelwave received little attention in the
academic or professional literature.

Criminal Justice Coordinating Councils exist ine@l states and counties in the United States.
They began in the 1970s but then entered a pefiddatine. There is a recent emergence and
recognition of their potential, although there f rigorous studies of their success (Nugent-
Borakove and Beeman, 2013). Membership usuallyides key criminal justice stakeholders
(court, prosecutor, corrections, defence counsdicey victims services) and representatives
from other key sectors (e.g., health, mental healtlncation), although the exact composition
depends on the jurisdiction. These councils conssdeies from a system-perspective and
attempt to find system-level changes to addresglddified problems. The Justice Management
Institute has now created a network of CriminatidesCoordinating Councils to encourage the
sharing of innovations and best practices acrassdjations (Justice Management Institute,
n.d.).

Another example of how to manage change is juséitevestment, which is defined as “a
systematic and collaborative method of decisioningkhat identifies data-driven approaches to
reducing spending in the criminal justice system gadirecting the savings to criminal justice
strategies proven to decrease crime and maintdalicmafety” (Lachman, Neusteter, Davies,

and La Vigne, 2013). The model relies heavily aeragency planning and coordination across
stakeholders. It considers criminal justice popatatrivers, and the resulting strategies can
include any situation that drives criminal justgyestem costs (e.g., time from arrest to case
disposition due to continuations; revocation ofeswsion; insufficient community supervision).
While the focus of justice reinvestment tends t@beorrections, the costs and savings can span
several agencies. A key component is the trackiragpsts and savings across the relevant actors
so that the innovations have an evidence-base ahwi measure performance.

14 A new and creative approach for engaging in $auvation is Change Lab or Design Lab. The cphce

incorporates a number of disciplines, includingugr@sychology, design thinking, and computer
modeling. It was developed to address complex b@siaes. The approach brings together a variety of
stakeholders to identify a problem and come torarnon understanding of it. This serves as a platfiomm
creating innovative solutions that are cross-sattdihe Change Labs are iterative and can occur ove
months or even years (Social Innovation Generafiot?).
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Federal role

The study asked interviewees to comment on whatldhae the federal role in supporting the
development and implementation of innovations/pesttices and how the federal government
could help to sustain accessible, efficient, arat-effective criminal legal aid within its current
level of funding. While funding levels remain arpary concern, interviewees identified several
other roles for the federal government in suppgrtegal aid.

>

Having a vision: The federal government can serve a leadershifbsolewving a clearly-
articulated vision about Canadian justice and tie of criminal legal aid. This
suggestion incorporates an element of strategrmplg in the sense of developing
something akin to a vision statement that defihespurpose and the core values of the
provision of criminal legal aid. The vision shoudd unifying and goal-oriented.

Promoting a culture of measurementUnderstanding what is working and what is not
in the criminal justice system requires performameasurement. Without a professional
culture that believes in the importance of evidebased decision making and the critical
role that performance measurement plays, the calmistice system will not improve its
ability to manage its many challenges. The fedgoakrnment can play a role in
promoting and facilitating the growth of performanuoeasurement.

Serving an advocacy/leadership roleMany of the issues confronting legal aid are
inextricably linked to other areas of the crimipatice system. The federal government
can serve a leadership role in advocating for acditiating fora in which criminal justice
stakeholders can engage in system-wide problempngplv

Encouraging an interdisciplinary approach to legalaid: The federal government can
encourage and facilitate bringing an interdisciginperspective to criminal justice and
legal aid issues. The legal profession (judgesw@raefence counsel) often relies on
itself to identify problems and solve them; howewbiferent perspectives and
approaches could bring new and innovative ideas.

Conducting research:The federal government could establish and implermeasearch
agenda on criminal justice system and legal augkeissStudies like the current one are an
example of the type of work the federal governneentild do. Other examples included
policy analysis on the effects of legislation oa tegal aid and criminal justice system.

Facilitating information sharing: The federal government can assist with information
sharing across legal aid plans. The PWG is ceptainé forum for this but information
sharing can and should also occur with other crahjimstice stakeholders.

Considering the effects of policy and legislationrolegal aid: When developing

policies and legislation, the federal governmemiusth consider their effects on legal aid.
The impact on legal aid is not exclusively relatedriminal law policies and legislation;
other areas of the law (e.g., immigration law) bame substantial effects on criminal
legal aid.
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The study scanned innovations/best practices diyreeing undertaken by legal aid plans in
Canada and selected plans internationally. To sume)dhese best/practices and innovations
represent a shift in the delivery of legal aid frdme traditional legal service model to a more
client-centred approach that also responds to esanexigencies through rigorous business

practices and adoption of technological solutidrable 3 outlines what the study found in terms

of innovations/best practices in legal aid deliveyycomparing it to the previous, more

traditional approach to legal aid. Some of the iatmns/best practices are longer-standing ones,

but they appear to be more widely adopted and rezed as best practices.

Table 3: Trends in legal aid service delivery

From

To

Limited entry points and
channels

No wrong door (multiple entry points and channels)

More circumscribed application
process

Make the most of the first encounter with client (triage systems, early
identification of client legal and non-legal needs)

Certificate-based service

Unbundled services (legal information and referrals, summary
advice, duty counsel, EDC)

Assist only those eligible

Provide some level of service in the most economical manner to
everyone who contacts legal aid (e.g., legal information and referrals
provided through call centres, legal aid, or court workers)

Traditional practice model
focused on legal
representation

Partnership in therapeutic and problem-solving courts

Use of multi-disciplinary teams, including social workers
Holistic defence

Identification of unique client needs/issues through specialized
services (e.g., youth, Aboriginal, mental health), use of Gladue
reports)

Individualized legal aid
practice

Adoption of knowledge management to share legal information and
support legal aid counsel (e.g., online or telephone advice service for
lawyers, databases with precedents and other materials, checklists
for handling legal matters)

More limited use of technology

Greater use of technology and more integrated technology (e.qg., to
handle intake, certificate information, case management, billing)
Use systems to gather data to track costs and conduct
benchmarking

Greater use of video-technology for court proceedings, prison visits
to reduce costs (e.g., travel expenses and time)

Move to digitization of documents (this is limited in practice, but is
seen as a way to facilitate earlier provision of disclosure and court
documents, which in turn will reduce adjournments and promote
early resolution)

Focus on legal practice

Greater emphasis on business practices (e.g., forecasting models
for cost and demand, process mapping)

Increased use of methods for quality control of performance (e.g.,
performance reviews, peer assessments, checklists)
Evidence-based approach through greater use of performance
measurement

Silo approach

Greater consultation across criminal justice stakeholders (e.g.,
agreements to provide disclosure earlier, assign Crown and duty
counsel to files, regular meetings to discuss issue of concern)
Collaboration with other sectors (e.g., mental health strategy)
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Compendium of best practices and innovations for im

Note: We will consider both efficiency and access t
use of non-lawyers, enabling peo

of new technology

proving efficiency and access to justice in crimina

o justice. Efficiency means using practices to promote/increase cost eff
ple to assist themselves for simple matters, etc.).
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Operations

System approach

PLEl/self-help

Application process

Legal service
provision

Managing roster (if
applicable)

Managing legal staff
(if applicable)

Other administration

Organizational
structure

Partnerships Law reform

List legal aid plan

Public legal education
(informational
materials) and self-
help materials or aids
(JUST those for
criminal law)

The focus here is not
on best practices in
streamlining
application process or
making more cost-
effective for legal aid
but is about access to
justice — making
application process
easier/more
accessible for clients.

This includes any
efficiency or access to
justice improvements.
Things like: expanded
duty counsel; special
law offices for youth
and indigenous
peoples; video bail
hearings; use of court
workers; and greater
use of online services
or call centres.
Anything that involves
the direct delivery of
legal services to
clients.

The roster is the list
of private lawyers
who will handle legal
aid matters on
certificates. This
category includes
anything involving the
management of the
roster — e.g., new
ideas for
recruitment/retention;
quality control of the
lawyers’ work;
billing/payment of
lawyers.

Some legal aid plans
use staff
counsel/paralegals
instead of or in
addition to private
lawyers. This category
includes anything
involving the
management of staff,
including (but not
limited to) quality
control of their work;
distribution of
workload; use of
paralegals; new
processes and
technology to help
legal staff be more

efficient, etc.

This is a catch-all for
any other operational
best practices. Some
examples are:
streamlining
application process to
achieve legal aid plan
efficiencies; IT
improvements; and
streamlining/improvin
g process of billing
clients (if applicable).

This includes how the
legal aid plan is
organized. Some plans
may have gone
through a
reorganization to
improve their
functioning.

This category
focuses on
collaborations with
external partners to
improve/streamline
the criminal justice
system.

This category will
contain information on
legal aid plan
submissions re:
criminal justice
reforms (e.g.,
legislation, policy) and
how the reforms affect
the legal aid plans.

For each entry in all of the columns, we will describe

each best practice/innovation and then provide evidence of success/impact, if available.




Appendix B — Compendium of best practices and innov ations for improving
efficiency and access to justice in criminal legal aid, 2007-08 to present



Compendium of best

practices and innovations for improving efficiency

and access to justice in criminal legal aid, 2007

-08 to present — Legal Aid Alberta (LAA)

Service delivery

Public Legal Education and Information  (PLEIl)/self -help

Application process

Legal service provision

Alberta Law Line

The Law Line program provides free, province-wide
telephone based information aimed at helping Albertans
overcome barriers to access such as delay, lack of
awareness or understanding of the legal system, and
affordability. The program uses trained non-lawyers (called
Legal Resource Officers) to provide legal information and
referrals. If eligible, clients may receive legal advice and
limited representation by staff lawyers. In FY 2009/10 Law
Line began using an online intake form for its services. In
FY 2009-2010, 17% of Law Line calls were related to
criminal matters (LAA, 2010, p. 12).

In April 2010, Alberta Law Line amalgamated with LAA’s
Edmonton Legal Services Centre (LAA, 2010, p. 12).

Speakers Bureau

LAA’s Speakers Bureau is a volunteer community service
where staff volunteer to speak to community groups,
support groups, and other agencies to educate people and
answer questions about Alberta’s legal aid system (LAA,
2009a, p. 24)

Online resources

LAA’s website provides an online dictionary of legal terms,
access to various forms, a Q&A site specifically for criminal
law matters, and a “My Legal Aid Bill” site, which explains
expectations for legal aid repayment and the roles and
responsibilities of clients and their legal aid lawyer (LAA,
n.db)

See Legal Services Centres under “Legal
service provision.”

Legal Services Centres (LSCs)

LSCs were implemented in 2010 with the goal of reducing the cost of specific legal services while maintaining
(or increasing) the number of clients served, and ultimately provide better client outcomes. In about one-fifth
of new matters, the LSCs are considering the use of alternatives to full legal representation on a certificate,
such as brief services, limited scope certificates, Family Settlement Services (for family matters only), and the
Criminal Resolution Unit (LAA, 2012a, p. 13)

LSCs provide a range of client services, including legal information, legal advice, access to early resolution
programs, and full representation (LAA, 2013a, p. 14). As noted under PLEl/self-help, the Alberta Law Line
has been amalgamated with the Edmonton Legal Services Centre. For youth and adult criminal matters,
coverage is provided for all indictable offences and summary conviction offenses where there is a likelihood
of incarceration or loss of means to earn a livelihood, or other special circumstance (LAA, 2011, p. 14).

In FY 2011-2012, LSC management undertook an initiative to ensure the same quality of services across the
province. The initiative focused on best practices in interviewing clients and using early resolution options,
and the quality of legal information and referrals provided (LAA, 2012a, p. 13).

In 2013, LAA reported that it received feedback from its clients that its phone system was difficult to
understand and involved long wait times. In response, LAA revised the phone system (by “rescheduling” and
“rewording” —details are not provided) (LAA, 2013a, p. 14).

Evidence of success/impact:  LAA reporting indicates that between Q2 and Q4 of FY 2012-2013 wait times
decreased from 5 minutes to 1.5 minutes. During the same period, calls-answered increased from 69% to
88%.

Legal Service Officer (LSO)

LAA’s legal services officer (LSO) provides clients with an initial assessment of legal needs and then directs
clients to the appropriate stream of legal services (LAA, 2012a, p. 12). LSOs are available in LAA’s 11 Legal
Service Centres, in courthouses, correction or remand centres, and over the phone.

If a client is eligible, the LSO will develop a service plan which may include the following:
+ information, resources, and referrals

« legal advice and/or assessment of legal merit

e brief services

¢ Criminal Resolution Unit services

« limited scope services

« full representation (LAA, 2012a, p. 12)

Brydges Duty Counsel Service

LAA provides access to 24 hour free telephone legal advice to individuals under arrest, in custody, or under
active investigation who need immediate advice on charter rights and criminal law. Translation services are
available in 110 languages through the line (LAA, 2013a, p. 15).
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Brydges service is contracted to an external service provider who handles all Brydges calls, except those
involving youth in Calgary or Edmonton who are detained under the Youth Criminal Justice Act. These calls
are handled by the Youth Criminal Defence Offices (see below) (LAA, 2009a, p. 22).

In 2013, LAA reported that the assigned service provider for the Brydges service telephone system upgraded
its infrastructure to use a feature called call stacking, which places calls in a holding pattern. This, along with
“improved messaging” reduced the number of issues related to delays in reaching a lawyer on the Brydges
line (LAA, 2013a, p. 15).

Youth Criminal Defence Office (YCDO)

LAA uses YCDOs in Calgary and Edmonton to provide legal services and youth worker advocacy on a daily
basis inside and outside the Youth Justice Court system. Assistance includes immediate legal advice,
Brydges services, making applications for judicial interim release, seeking withdrawal of charges, conduct of
trials, entry of guilty pleas, speaking to a sentence, and conviction and sentence appeals (LAA, 2012a, p. 16).

YCDOs are operated under the supervision of a senior counsel, who is supported by two associate senior
counsels, who are responsible for day-to-day activities in the Edmonton and Calgary offices. LAA staff
lawyers provide legal assistance to clients (LAA, n.dg), while social and youth workers are used to identify
risk factors, create custom case/release plans, help youth navigate and complete the Extrajudicial Sanctions
Program, recommend / advocate resources, and provide transportation (LAA, 2013a, p. 17). Whenever
possible, YCDO staff advocate using community rather than custodial resources to promote rehabilitation and
dealing with problems contributing to criminality (LAA, 2008, p. 23).

The YCDO is becoming increasingly involved in advocacy work. LAA notes that YCDOs have been
instrumental in developing conferencing projects under s.19 of the Youth Criminal Justice Act for youth
diagnosed with FASD. These conferencing projects involve government and community organizations
working together to develop wraparound services for youth with an FASD diagnosis (LAA, 2013a, p. 17).
YCDO staff work with stakeholders as board members and advisors. They also provide presentations to
stakeholders on the Youth Criminal Justice Act (LAA, 2012a, p. 16). Recently, YCDO has worked with the
Edmonton Police Service’s new youth unit initiative, which involves the active monitoring and managing of
the 50 most dangerous youth offenders. The YCDO youth worker will become involved prior to the police
laying charges for breaches as an alternative to re-criminalizing the youth.

Youth criminal justice

LAA'’s eligibility requirements for youth criminal matters are unclear because multiple sources report different
information. But most recently, LAA’s 2012/13 to 2014/15 Business Plan indicates “[a]ll youth charged with an
offence under the Youth Criminal Justice Act...will be provided with legal representation,” either through the
YCDO or roster lawyers (LAA, 2012b, p. 13).

LAA’s website on “Eligibility” indicates that legal aid is “most often” provided for youth facing charges laid
under the Youth Criminal Justice Act (under substantive eligibility) (LAA, n.da).

LAA 2010, annual report indicates the net income of young persons or their parents are considered when
determining financial eligibility. If a young person is found financially ineligible for legal aid, but desires
counsel and is unable to retain one, counsel can be accessed through the Court Ordered Counsel Program,
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which is administered by LAA (LAA, 2010, p. 22). The 2009 review of Legal Aid Alberta indicates LAA is the
only legal aid plan in Canada which is required to totally fund court-ordered counsel (LAA, 2009b, p. 115).

Criminal Resolution Unit (CRU)  (formerly called Expanded Duty Counsel)

LAA’s CRU provides early resolution for lower level criminal offences in an effort to reduce the burden on
clients and the justice system (LAA, 2012a, pp. 3, 13). Prior to the creation of the CRU, LAA roster lawyers
handled level 1 offenses (LAA, 2013a, p. 17).

CRU counsel order disclosure, meet with the client, assess whether there is a viable defence, and provide
advice. Where the individual desires LAA to handle the charges by a guilty plea and speaking to the
sentence, the CRU will handle the matter. If the client wants to proceed to trial, they are referred to LAA to
make an application for a certificate. The CRU counsel have the mandate to handle as much of the matter at
first appearance as possible. LAA reports that the resolution rate and the number of bail hearings for CRU
counsel is substantially higher than for the private bar duty counsel. For matters where early resolution is not
appropriate, the CRU model has enabled the client to obtain full representation more efficiently with fewer
appearances.

A CRU counsel is also assigned to the Drug Treatment Court in Edmonton. LAA reports the use of the CRU
staff counsel is a benefit both to the client, because counsel attends weekly progress reports and is better
able to speak to sentence, and to LAA as using staff counsel is less expensive than using the private bar.

CRU counsel are also now handling domestic violence charges that have a limited potential to proceed to
trial. If the matter does go to trial, CRU counsel will handle the trial. LAA has found that this approach is less
expensive than having private counsel handle these matters.

LAA has also begun including social workers as part of the CRU team. The social workers will handle those
non-legal needs (e.g., treatment and housing) that could have an impact on sentencing. LAA believes that
the involvement of the social worker will allow counsel to concentrate on the legal matters and will also
support a better outcome for the client.

In 2013, LAA’s CRU pilot project became a fully operational program (LAA, 2013a, p. 17). At that time it had
a staff of 19 criminal law lawyers and 2 full time legal assistants (LAA, 2013a, p. 17). The CRU began in two
locations (Edmonton and Calgary) and expanded to three other centres (Red Deer, Lethbridge, and
Westaskiwin) with two more offices planned. LAA is considering expanding the YCDO by including services
for youth in the CRU offices outside of the centres where the YCDO currently operates.

Evidence of success/impact:  LAA reports that the CRU project saves an estimated $600,000 per year. In
2012, the CRU closed 2,501 files with 70% of files achieving full resolution. The remaining 30% of files were
not appropriate for early resolution and were referred to the roster. LAA also indicates CRU staff lawyers are
increasingly becoming preferred counsel for some clients (LAA, 2012a, p. 13). NOTE: An evaluation report
on the CRU was expected for Fall 2012, but is currently not available online.

Legal Services Centre at Siksika Nation
The Legal Services Centre at Siksika Nation is operated jointly by LAA and the Siksika Justice Department to
provide legal aid services to the Siksika community. The centre handles criminal law matters (as well as
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family and civil law) and provides access to a staff lawyer, a legal services officer, and a legal / administrative
support assistant (LAA, 2013a, p. 18). LAA is considering adding a social worker to the office. In 2013, LAA’s
Calgary Legal Services Centre worked with the Siksika legal services centre to implement LAA’s new legal
services centre model (LAA, 2013a, p. 19).

Legal aid staff at the centre assist clients in their application for legal aid, provide PLEI sessions and advice
clinics and sometimes act as neutral advisors during Siksika Tribunals and Judicial Dispute Resolution
proceedings (LAA, 2012a, p. 17). In January of 2013, LAA collaborated with Siksika Justice to provide an
expert-led two day training session on Gladue report writing (LAA, 2013b).

Aboriginal awareness and sensitivity agenda

LAA is undertaking an organization-wide in-person training program that it also hopes to make available to
private bar lawyers in Edmonton, which has the fastest growing urban Aboriginal population in Canada. The
training program will be developed and provided by members of the Aboriginal community.

Duty counsel

LAA reports that its duty counsel program continues to grow and includes the regular assignment of duty
counsel to:

¢ criminal court, both adult and youth;

e drug treatment court; and

¢ Mental Health Review Panel hearings (LAA, 2012a, p. 14).

Red Deer walk-in legal clinic

LAA’s Central Alberta Law Office provides youth criminal services within the judicial district of Red Deer. The
office provides a walk-in legal clinic, which receives referrals from community organizations and court clerks
(LAA, 2013a, p. 17). No further information is provided on this service.
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Lawyer recruitment and retention

LAA reports that it relies heavily on its roster of private bar

lawyers to deliver services through the certificate program

In 2013, LAA indicated that certificates issued to the private
bar represented about 10% of the services provided to LAA
clients, but made up 50% of LAA’s expenses because they

are the more costly full representation services (LAA,

2013a, p. 26). LAA also reported in 2013 that fewer private

bar lawyers were willing to accept legal aid certificates at
LAA’s average hourly tariff rate (LAA, 2013a, p. 27).

LAA is attempting to address these problems by focusing
on recruiting, retention, and development of private bar
lawyers. In FY 2012-2013, LAA created a new Director of
Roster Management role, which was staffed by an
experienced senior manager. LAA also indicates it has
developed strategies to encourage lawyers to remain on it
roster, but does not identify these strategies (LAA, 2013a,
p. 27).

Law students

LAA participated in the University of Alberta’s pilot project
for the Low Income Individual. The program includes a
clinical placement of a law student within one of LAA

programs in Edmonton or the Edmonton Community Legal

Clinic. Students are selected through an application and
interview process (LAA, 2012a, p. 17).

LAA’s website indicates law students who are registered on
LAA'’s Roster can take their own cases, with no limit on the
number of hours they can do on a lawyer’s certificate (LAA,

n.dd).

Improved services for roster lawyers
LAA has implemented a number of services designed to

enhance services for roster lawyers, including the following:

« e-Bill online — provides roster lawyers and legal
assistances an online program that makes billing for
legal aid accounts easier (LAA, n.dc).

* Roster manager — supports roster lawyers through

answering questions about billing , providing orientation

to LAA programs, addressing concerns related to legal
files, and ensuring complaints are dealt with

Efforts to retain staff and roster lawyers

In FY 2008-2009, LAA conducted a survey

. | targeting family, criminal and immigration law as
well as staff and student lawyers. The survey was
intended to identify lawyers needs (LAA, 2009a, p.
5). Results were not provided in the annual report.

Staff training

In FY 2008-2009, LAA reported it developed a
series of workshops for staff members, which
involved topics on leadership, people management,
job-specific information and performance
management. Staff in-services were held to
strengthen the abilities of the LAA workforce (LAA,
20094, p. 6).

S

High cost/complex cases

LAA monitors the progress of high cost
cases, which are defined as cases with
expected cumulative expenditures in
excess of $25,000. In 2013, LAA
reported that almost 90% of
expenditures in high cost cases in each
of the previous 5 years was for criminal
adult matters related to drug
conspiracy, provincial fraud, murder,
and manslaughter cases (LAA, 2013a,
p. 22).

To mitigate the increasing costs of high
cost cases, LAA retained an
experienced criminal trial lawyer to act
as a High Cost Case Manager. This
individual is responsible for assessing
counsel’'s defence strategy and
providing recommendations to LAA on
how to control expenditures on high
cost cases (LAA, 2013a, p. 23).

Prior to 2013, LAA reported using a
Complex Case Review Committee,
which considered requests for
discretionary increases to lawyers’
accounts based on exceptional
circumstances (LAA, 2010, p. 9).

Performance monitoring and
evaluation

In FY 2011-2012, LAA began
developing and implementing a
framework to monitor service delivery.
Performance measures will focus on
client outcome, client satisfaction, staff
development, financial accountability
and operational outcomes.

LAA indicates these measures will
enable the organization to continually
assess, adjust, and reprioritize its

2008 LAA needs assessment

A 2008 needs assessment made a number of

suggestions relevant to LAA’s criminal legal aid services,

including the following:

e Making improvements to the application and appeal
processes, including using telephone, internet, and
CCTV to receive applications and more even
application of eligibility guidelines.

* Increasing LAA visibility in the community to ensure
both the public and service providers understand its
services and coverage.

« Expand the mixed delivery model to include more
staff lawyers for duty counsel.

« Consider methods to encourage private lawyers to do
legal aid work, including offering a practicum
(particularly in rural areas), using scholarships or
forgiving student loans to encourage young lawyers to
do legal aid; and for more established lawyers, the
criminal tariff should be reviewed to minimize reverse
incentives that can create delays in resolving criminal
matters (PRA, 2008, pp. 55-57).

2009 review of Legal Aid Alberta

In 2009, an extensive review of LAA’s legal services was

published, which explored the needs of low-income

Albertans, what services LAA should be providing, and

how legal aid services should be provided (LAA, 2009b).

The report includes numerous recommendations/options

for improving legal aid services, some of which deal

specifically with matters of effectiveness and efficiency.

These included the following:

« Using performance monitoring to assess
effectiveness and efficiency of services.

« Implementing a quality assurance program.

« Implementing cost-effectiveness measures through
streamlined and improved business processes and
improved purchasing practices through the expansion
of preferred vendors and vendor discounts.

« Block contracting — a lawyer or law firm is awarded a
fixed number of cases or a fixed fee.

* More effective collaboration through a client-focused
model and sharing of innovative ideas among service
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professionally (LAA, n.dc). LAA notes that it uses a
Roster Committee to deal with complaints and concerns
regarding the conduct of counsel (LAA, 2010, p. 9).

« Mentorship programming — supports junior lawyers
or other lawyers who need particular expertise through
offering one-on-one mentoring or online mentoring (via
email advice within a 48 hour time frame). The advice is
provided by a senior counsel (10+ years experience)
who specializes in the area of law (50% or more of their
practice) in which they are providing advice (LAA, n.de).

e Travel Assist. — provides 5 t010% savings on travel
costs (LAA, 2009b, p. 102). Flights and select hotels are
directly billed to LAA, helping to reduce out of pocket
expenses for roster lawyers (LAA, n.dc).

¢ Counsel Connection — an online web community for
lawyers involved in the LAA program, which provides
access to tools and resources and news and events
(LAA, n.dc). Details on the tools and resources are not
provided on the publicly accessible section of the
website.

¢ A“memorandum access " with Legal Aid Ontario (LAA,
2009a, p. 5). Details are not provided on this
memorandum.

Lawyer recognition

Beginning in 2009, LAA began holding an annual Access to
Justice Award event to recognize and celebrate lawyers
who — by accepting legal aid cases — have helped make
the legal system more accessible to Albertans in need.
Traditionally, the LAA Access to Justice Award is presented
to one private bar lawyer and one staff lawyer, who are
chosen by a selection committee with representation from
the Law Society of Alberta, the Canadian Bar Association,
LAA, and the Alberta judiciary (LAA, n.df).

Lawyer Appointing (Certificate) Program

In 2011, LAA implemented a new system of counsel
appointment, which aimed to make such appointments
more efficient and faire (LAA, 2012a, p. 13). Under this
new system, all certificate-related issues are handled by a
dedicated Certificate Management Team (LAA, 2011, p.
15).

The Certificate Management Team tracks and bills
certificate time and expenses using a simplified process

services and programs as needed
(LAA, 2012b, p. 7).

LAA reports that it is tracking outcomes
for first appearances handled by duty
counsel. It is also tracking the activities
of the YCDO youth worker to determine
whether youth with which they are
involved commit fewer breaches.

Similarly, LAA is evaluating its pilot
projects to understand how to improve
these services and potentially expand
programming to other areas of the
province (LAA, 2012b, p. 7).

providers.

« Tariff restructuring (increase use of block fees,
introduce tiered rates based on experience or
complexity of legal matter, incentives to encourage
early resolution).

« Proactive monitoring and managing of high cost
cases.

« Provincial government supports, including provision of
government-owned office space, government pricing
and supply chain economies of scale, staff pensions
and benefits, and funding for court-ordered counsel.

The review of available documents did not indicate any
changes or improvements in several of the above-noted
areas since 2009. For performance monitoring, the 2009
report noted that three aspects should be covered:
service delivery inputs and outputs; outcomes of the
services from an individual client perspective; and
impacts of types of services and supports on the clients
and their outcomes. It was noted that performance
monitoring requires substantial time and resources (LAA,
2009b, pp. 94-95).

New service delivery model

In FY 2010-2011, LAA implemented a new service
delivery model. The new model continues to use a mixed
model of service delivery, but services are delivered
through Legal Services Centres (LSC). The LSC model
is intended to allow LAA to provide upfront assessments
of clients’ legal needs, and then direct clients to the
appropriate stream of legal services (LAA, 2011, p. 13).

LAA describes the underlying philosophy of the new
model as being “tailored to meet client needs” (LAA,
2011, p. 17), so full representation will not be the default
option for service delivery. This approach embraces a
wide range of unbundled legal services (described
further under Legal Services Centres above) (LAA,
2011, p. 17).

In 2011, LAA completed implementation of the new LSC
service delivery model across all 11 regions (LAA,
2012a, p. 12).
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that aims to lower costs, ensure appropriate appointing,
and maintain a well-supported roster (LAA, 2011, p. 15).

Removal of choice of counsel

In 2010, LAA removed choice of counsel for clients (LAA,
2011, p. 14). Prior to this, in most cases, LAA allowed
clients to select a lawyer (LAA, 2010, p. 11).

Beginning in 2010, clients could still state a preference for
a certain lawyer, but LAA reserved the right to appoint a
lawyer from its existing list of roster lawyers. LAA indicates
the amendment was made in support of its new service
delivery model, as a way of managing the quality and cost
of services and ensuring timely appointment of counsel
(LAA, 2011, p. 14).

Staff law office structure

LAA staff law offices (YCDO, CRU, Siksika, and the
Family Law Offices) used to each have their own
independent reporting structure to the Chief Executive
Officer and operated independently. To encourage a
more holistic approach to service delivery, these staff
offices are now all reporting to the Vice President of
Representational Services. For example, LAA has been
able to expand social workers support to CRU by sharing
this resource with the Family Law Offices.

System approach

Partnerships

Law reform

Youth criminal justice partnerships

LAA’s YCDO has served as advisor to a number of organizations, including the Canadian Bar Association’s
Mentor Program, the Youth Justice Roundtable, and Student Legal Assistance. The YCDO has also collaborated
with the City of Edmonton, Edmonton Police Service, John Howard Society, and Big Brothers and Big Sisters to
create a 24/7 Youth Worker Program in Edmonton (LAA, 2012a, p. 16).

Heavy Users of Service (HUOS)

HUOS is in Edmonton and uses a cross-sectoral collaborative approach in addressing the needs of heavy service
users of police, health care, social agencies, and legal aid. The organizations identify their top 50 service users
and then work together to address the needs of service users who have consented to having their information
shared among these agencies. The initiative is very recent and currently there are nine individuals that have
consented.

No relevant activities were identified in available documentation.
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Public Legal Education and Information (PLEI)
and intake

In 2012, LSS conducted a review of the
accessibility of its PLEI material and intake
services with the goal of improving accessibility
(LSS, 2012a, p. 12). LSS has also undertaken
initiatives to assist low literacy clients by
simplifying the pre-application form and providing
additional staff training (LSS, 2013a, p. 12).

Defend yourself material

LSS provides a “Defending Yourself... Series” on
its website, aimed at helping individuals defend
themselves against charges of assault, breach of a
court order, mischief, possession of an illegal drug,
possession of property under $5,000 obtained by
crime, and theft under $5,000. Other resources
include: how to appeal a conviction, how to appeal
a sentence, and being unable to pay a fine on time
(LSS, 2013d).

Evidence of success/impact: The 2012
evaluation found that the pamphlet “Representing
Yourself in a Criminal Trial” was “fairly easy” to
understand. The evaluation also made
recommendations to make the pamphlets more
visible/accessible. Limited information exists on
who uses these pamphlets (LSS, 2012i). Intake
workers distribute them to those not eligible for
referrals to counsel, and community partners,
libraries, and others make them available in their
offices and in courthouses to persons with criminal
law problems. 27,700 criminal law publications
were ordered from the LSS in 2012-13. LSS
performance measures do not ask about the
helpfulness of material, however, public opinion
polling by LSS suggests fairly high levels of
awareness of legal aid services for criminal law
matters, ranging from 68% to 79% of respondents
between 2009 and 2013 (Ipsos Reid, 2013a, p.
10). It is important to note that these results are
based on a survey of the general population and
should not be interpreted as a survey of
awareness among those who most need access to
self-help information.

Local agent model

The LSS began implementing a shift to a “local agent model” which uses
private lawyers contracted by LSS to provide legal aid and community
outreach. The model is aimed at reducing infrastructure costs while
increasing the number of service points available (LSS, 2010a, p. 8).

Evidence of success/impact: 2012 — LSS reviewed its new local agent
model and found that overall it had proven cost-effective while continuing to
provide in-person intake services, therefore mitigating loss of services
(LSS, 2012a, p. 12). The effect of the local agent model specifically on

criminal legal aid is not clear from the available documentation.

Expanded hours and expanded intake

LSS expanded operating hours at five local agent communities to enable
Aboriginal clients to get legal information and apply for legal aid in person on
reserve (LSS, 2012a, p. 12).

Call centre
Legal aid intake services are available over the phone through a toll-free
LSS Call Centre (LSS, 2012a, p. 3).

LSS has a toll-free call centre line that prisoners can call from correctional
facilities. This provides them with priority access to the call centre.

Enhanced Brydges Line

In Fiscal Year 2007-2008 LSS enhanced the Brydges Line service by establishing
a roster of senior lawyers to provide additional in person advice to people accused
of murder, attempted murder, or manslaughter. Brydges services provides brief
emergency over-the-phone advice to clients who are arrested, detained, or under
active investigation by police (LSS, 2008a, p. 20). LSS experience has been that
this enhanced service was achieved at a very modest cost.

Telephone advice counsel

LSS funded a two-year pilot that provided telephone advice to accused in custody
at police lock-ups awaiting bail hearings, in the evenings, and on weekends and
holidays (LSS, 2006) . In 2007 LSS reported that demand for this service was
lower than anticipated and funding for the project was reduced accordingly (LSS,
2007, p. 21). However, call volumes increased the following year (2008-2009) and
the project was to be continued (LSS, 2009). No further information is available on
this specific service, however, it is worth noting that in 2012, LSS responded to the
withdrawal of criminal duty counsel services by lawyers across the province by
implementing a phone-based service to maintain essential services to clients in
custody for criminal matters (LSS, 2012a, p. 11).

Evidence of success/impact: A qualitative evaluation of the telephone advice
counsel service in Fiscal Year 2007-2008 found that the advice line provided a
valuable service and suggested that lower call volumes were related to prisoners’
lack of awareness (LSS, 2008a, p. 20). The evaluation report is not publically
available.

Aboriginal Community Legal Workers (ACLW)

In 2008, LSS initiated a three-year project to adapt or expand current programs to
meet the needs of Aboriginal client (LSS, 2008a, p. 17). In 2012, LSS transitioned
key Aboriginal service pilot projects into core operations, including ACLW who
provide primarily non-criminal legal aid assistance (LSS, 2011b, p. 14).

Aboriginal advice and duty counsel

In First Nations Court and some remote communities, LSS provides enhanced duty
counsel services in two formats: i) duty counsel takes calls from clients between
court dates to answer questions and give advice; and ii) counsel attends the day
before court to meet with duty counsel clients.

Expanded criminal duty counsel

In 2009, under the Integrated Criminal Services Project, LSS developed an
expanded criminal duty counsel model to deal with four types of Category 1
offenses on a pilot basis. Offenses included breach of probation order, failure to
appear, failure to comply with a recognizance, and breach of conditional sentence
order (Focus Consultants, 2010, p. ii). The service provided clients with additional
weekday access (Mondays) to advice as well as in-and-out of custody duty counsel
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LSS is currently looking at methods to more
effectively deliver information to the public by use
of interactive online methods (e.g., live chats) or
more individualized approaches (e.g., online
decision trees) to enable people to better
understand their situation and how to proceed.
While the emphasis may be more on family law
currently, these approaches could also work for
criminal law.

Mobile Website

LSS created a mobile website and quick response
(QR) codes for its publications to improve access

to legal information on its website (LSS, 2013a, p.
12).

Community engagement

LSS uses community engagement as strategy for
building awareness of and access to legal aid
services. In 2012, this included expanding the
LSS social media strategy to have a Facebook
page for the general public and an Electronic Legal
Aid News Blog for community workers (LSS,
2012a, p. 12). Community engagement is not a
criminal-law specific issue.

Awareness of legal aid services and resources
among Aboriginal people

In 2012, LSS launched a promotional campaign
targeted at Aboriginal people to raise awareness of
legal aid services and resources. The ads ran in
59 communities around BC (LSS, 2012a, p. 13).

Community Partnerships and referrals to PLEI
and LIOWs

Launched in 2010, LSS’ community partners
program provides legal information and refers
potential clients to the LSS website and legal
information outreach workers (LIOWSs) (LSS,
2013a, p. 15). The program uses a micro-contract
approach in which LSS contracts with community
agencies to assist potential legal aid clients with
referrals to legal aid, as appropriate, and access to
confidential computers and telephones for the

for the four charge categories listed above. Funding was cut in 2009, but then
reinstated in April 2010 (LSS, 2010b).

Evidence of success/impact : The expanded criminal duty counsel (EDC) model
pilot was evaluated in 2010. The evaluation found EDC offered a substantial
service to clients, who mostly used the service for advice, adjournments, and guilty
pleas. Stakeholders identified two ways in which the EDC contributed to effective
use of court resources:

1. EDC lawyers were able to provide fuller advice, which respondents felt had
reduced the number of cases without merit going to trial. Some felt that in
tariff-assisted cases, accused were encouraged to request a trial for strategic
purposes (e.g., a witness’ failure to appear might cause a case to collapse).
Such strategies were deemed an unnecessary use of court resources.

2. When trials are set for EDC cases, there tended to be more admissions of
fact as a result of the degree of consultation the accused has had with the
EDC lawyer. This resulted in reduced trial time (Focus Consultants, 2010, p.
10). Finally, the evaluation found that in general EDC services were delivered
at a reasonable cost (Focus Consultants, 2010, pp. iii—iv).

Elder support

LSS has introduced support for Aboriginal elders at First Nations Court (LSS,
2013a, p. 12).LSS helps coordinate and train advisory panels of Elders at First
Nations courts (currently in three locations) and pays Elders who attend court as a
member of the panel an honorarium for their time and to defray expenses
associated with attending and participating in court.

Gladue reports

LSS’ Gladue Report Disbursement Pilot Project funds Gladue report court
submissions. Gladue reports are meant to provide the court with comprehensive
information on Aboriginal offenders, their community, and a plan that examines
realistic and viable alternatives to prison (LSS, 2012b). The project responded to
findings from a study conducted for LSS that documented unmet legal needs of
Aboriginal people (Walkem, 2007).

Evidence of success/impact: In 2012, 66 Gladue reports were authorized (LSS,
2012a, p. 12). In 2013, LSS evaluated its Gladue pilot project and concluded the
Gladue report program is both needed and valued by those in the criminal justice
system and Aboriginal people receiving the reports (LSS, 2013f, pp. 3-4).
Specifically, findings from a comparative analysis of Gladue reports and
presentencing reports support the perceptions of interview respondents who
indicate Gladue reports assisted judges’ and lawyers’ efforts to find and implement
sentences that would reduce incarceration of Aboriginal offenders (LSS, 2013f, p.
4). Also, an analysis of case outcomes showed that Gladue reports had an impact
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purpose of contacting LSS. Training on available
legal aid services and when legal aid referrals are
appropriate is provided by LSS. Although this
program primarily is used for family and civil
matters, some clients with criminal issues also
receive referrals through this program.

Evidence of success/impact: A 2013 evaluation
of LSS’ Community Engagement (CE) partnership
initiative found the initiative was making a
difference for people in rural, remote, and
Aboriginal communities across BC (LSS, 2013c, p.
3). The evaluation does not provide a specific
analysis of services provided for criminal issues.
However, it provides some data on the volume of
criminal issues handled by the CE initiative.

Criminal issues made up 14% of the overall types
of legal issues handled by the Community Partner
communities in the first year of operation —
compared to family issues (29%), civil (20%), and
CFS issues (18%) (LSS, 2013c, p. 12). Of the 54
respondents who completed a client survey, 10
(19%) were seeking help on criminal issues (LSS,
2013c, p. 18).

Services for criminal issues were not identified as
a notable legal need among the 57 community
organizations who were asked about “legal needs
in CP communities”. Identified needs included
legal support/services for family law (n=18 or
41%), more affordable lawyers/access to legal aid
funding (n=16 or 37%), legal information/advocacy
services (n=15 or 34%), and legal services for civil
law issues (n=8 or 18%) (LSS, 2013c, p. 21).

in many cases, with some offenders receiving less time in jail than they would have
without a Gladue report. The reports also helped judges develop restorative justice-
based sentences (including culturally appropriate, community-based options).
Finally, the evaluation found that there were tangible benefits to clients, with some
noting the therapeutic and personal benefits of telling their story in a non-
judgemental environmental where they were heard and valued (LSS, 2013f, p. 3).

Video bail hearings

LSS is a partner in the BC Ministry of Justice’s Bail Reform Project, which aims to
make bail hearings more effective and allow bail hearings to be heard outside
regular court hearings (BC Ministry of Justice, n.da). The reform project launched
in Fiscal Year 2008-2009 and involved the implementation of video conferencing
technology, which would enable 24/7 access to judicial justices for bail hearings via
video link (or telephone). The project was to continue until 2010-2011 (LSS, 2010a,
p. 15), but as of 2012, LSS indicates video conferencing was still being used in the
Burnaby Justice Centre. LSS provides referrals and duty counsel for video bail
hearings (LSS, 2012h).

Evidence of success/impact : An independent evaluation of the bail reform pilot
found that videoconferencing was a successful method for conducting interviews
and bail hearings with incarcerated accused (Malatest, 2010, p. iii). The LSS
reports that the use of video and tele-bail has the potential to create justice system
savings of as much as $260,000 per 1,000 clients in rural and remote locations
where transportation costs for LSS, Crown counsel, sheriffs are high (LSS, 2012g,
p. 39).

Community Advocate Support Line (CASL)

LSS provides contact information for the Community Advocate Support Line
(CASL). CASL was formerly delivered by LSS, but is now delivered by the
Community Legal Assistance Society. The service provides summary legal advice
for advocates who help clients with legal issues. CASL mostly deals with family
law, income security, and housing (LSS, 2013b)

Evidence of success/impact : A 2009 evaluation of the service indicates that in
2007, 43 of the 775 cases handled by CASL (which at the time was run by LSS)
were related to criminal matters. The evaluation indicates the CASL service was
successful in reducing the amount of time that advocates spent waiting on the
phone; had a significant role in providing legal assistance to advocates; increased
legal expertise of advocates who used the service; and thus improved the standard
of service of advocates who used the service. However, very few (6%) of the
cases handled by CASL were criminal matters (LSS, 2008b).

Use of client satisfaction as a performance measure
LSS’ performance measures consider the proportion of clients that are satisfied
with LSS support to help them participate in resolving their legal issues.
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Prison law services

Evidence of success/impact
(LSS, 2011b, p. 15). No further data is available on this measure.

Evidence of success/impact:
and effective (LSS, 2011a).

1 In 2011, 59% of clients surveyed were satisfied

Supporting Community Court

LSS is a partner of the Vancouver Downtown Community Court (DCC) which is a
criminal justice reform project undertaken by British Columbia to 1) improve the
timeliness of the court process; 2) take a problem-solving approach to crime by
working with health and social services partners to address underlying health and
social problems; and 3) remain connected to the local community through public
forums and meetings with local community groups, individuals and business
organizations (BC Ministry of Justice, n.db).

LSS hired the lead defence counsel for DCC and maintains duty counsel at the
court (LSS, 2013g). LSS also uses LIOWSs to assist Community Court clients,
including helping clients find legal information and self-help resources on the
internet and referring clients to other legal services. LIOWSs also speak to
community groups about LSS services, (LSS, 2013h). LIOW services are provided
in Vancouver and Terrace.

Anecdotal evidence suggests LIOWs are efficient

Legal representation may be provided for prisoners facing internal disciplinary
hearings, involuntary transfers to higher security, detention hearings at the point of
statutory release, segregation, and parole suspension or revocation.

Compendium of best practices and innovations for im
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Bursaries

LSS provides bursaries for professional
development conferences to criminal lawyers who
take legal aid referrals (LSS, 2013a, p. 13). LSS
helped fund 64 legal aid lawyers to attend National
Criminal Law Program Conference in Victoria (LSS,
2012c)

Results: LSS’ survey of lawyer satisfaction found
that, just under half (48%) rated the bursaries
project as good or very good (LSS, 2013a, p. 15) .

Lawyer recognition
To encourage lawyer engagement, the LSS has
hosted lawyer recognition events (LSS, 2013a, p.

No relevant activities were identified in
available documentation.

Intranet upgrade
LSS has upgraded its intranet to improve internal
communications (LSS, 2013a, p. 19).

Upgraded client management system

In 2012, LSS began designing its client
management system (CMS), which will involve a
review of intake, case management, and lawyer
billing processes to determine efficiencies and
effectiveness (LSS, 2012a, p. 7). A Request for
Proposals (RFP) for potential developers was
released in late 2012 (LSS, 2012e).

Upgraded case management system
Through its ISIS project, LSS is replacing its case

LSS restructuring

LSS developed a new service delivery model in an effort to
reduce infrastructure costs. Implementation of this model
led to a 40% workforce reduction, replacement of five
regional centres with seven local agent offices, the
elimination of civil law services, and withdrawal of most
services from the Nanaimo Justice Access Centre (LSS,
2010c, pp. 9-10). LSS’ restructuring enabled LSS to
reallocate about $1.5 million towards services, allowing
them to expand the criminal duty counsel programs
(McKimm, 2010, p. 700).

Employee engagement
LSS indicated employee engagement is a “fundamental
pillar” in its ability to deliver effective and efficient legal aid
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19).

Simplified billing

In 2010, LSS restructured criminal tariffs to
“simplify lawyer billing and other administrative
functions.” LSS also now uses electronic
authorizations for disbursements to streamline this
process (LSS, 2013a, p. 19).

Evidence of success/impact : LSS reports
administrative savings from the simplified tariff,
because more bills were submitted correctly,
thereby reducing the need for manual processing.
Lawyer response was less positive. The 2013 Tariff
Lawyer Satisfaction survey was completed by 373
lawyers, of which about 175 (or 47%) were LSS
lawyers whose cases were mostly criminal matters.
45% of all survey respondents said they were
taking the same number of referrals under the
simplified tariff, while 26% indicated they were
taking less; 47% felt compensation under the
simplified tariff is worse than it was, while 22%
indicated it was the same as it was before the
simplified tariff.

New lawyer commitment to legal aid:
LSS measures number of new lawyers taking more
than three referrals in their first 6 months.

Evidence of success/impact: LSS reports that in
Fiscal Year 2008-2009 there were 67 new lawyers
taking more than three referrals within their first 6
months (LSS, 2010a, p. 13). This number peaked
in Fiscal Year 2011-2012 at 86 lawyers (LSS,
2012a) and has since dropped to 64 lawyers (LSS,
2013a, p. 11).

Gladue Report disbursements

The LSS’ Gladue Report Disbursement Pilot project
funds Gladue reporting for pre-sentence reports,
bail hearings and sentence appeals (LSS, 2012b).
The process is initiated by lawyers, who must
submit a request form to the LSS Case
Management Section. LSS then assigns a report
writer from a roster of LSS-approved writers who

management technology with an integrated
system that will include all business lines. The
project is projected to be completed in 2014 (LSS,
201343, 2013i).

LSS Lawyer e-services

LSS Lawyer e-services provides lawyers who
represent legal aid clients with a secure website to
access electronic billing and information services,
including lawyer profile, e-billing, and search for
experts (LSS, 2013e). E-authorizations system
allows lawyers to make disbursement requests
faster than paper-based system and lawyers can
check status of requests; the system also has
checks against improperly filled fields (LSS,
2012e).

Performance management

LSS has a performance management system that
includes surveys with stakeholders (clients,
lawyers, staff, public) and financial targets (budget
to actual expenditures) (LSS, 2013i).

Monitoring
LSS actively monitors the financial impact of
changes in the criminal law (LSS, 2013a, p. 19).

Cost monitoring

Is used by LSS, along with forecasting models, to
determine if the organization will meet its budget
targets (LSS, 2013i).

Demand management

LSS has a Demand Management Committee
(DMC) that monitors volume and costs (LSS,
2013a, p. 19). The committee is composed of a
“cross-divisional” team that provides regular
reporting and analysis of key operating data in an
effort to help LSS respond quickly and effectively
to fluctuations in demand and revenue (LSS,
2011b, p. 21).

Dashboard
LSS uses a lawyer supply dashboard to monitor
supply issues (LSS, 2012a, p. 11).

services (LSS, 2012a). LSS began developing an
employment engagement strategy in Fiscal Year 2009—
2010 (LSS, 2010a) and, in 2012, established a cross-
departmental Employee Engagement Working Group to
implement LSS employee engagement initiatives. As of
2013, employee engagement-related activities have
included upgrading the LSS intranet to improve internal
communication and holding regular meetings between staff
and management (LSS, 2013a, p. 19).
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meet established criteria. Alternatively, lawyers
may choose a report writer via a list of experts
available through LSS’ e-services. The report takes
a minimum of eight weeks to complete. The report
writer submits their invoice to the lawyer for
payment and the lawyer is responsible for paying
the writer (LSS, 2012b).

LSS does not typically compensate tariff lawyers
for dealing with Gladue reports. However, if
counsel requires significant extra preparation time
to address the issues covered in the Gladue report,
they may request extra legal fees, which need to be
justified with time sheets and the specific
circumstances of the case (LSS, 2012b).

Evidence of success/impact: Results from LSS’s
2013 Tariff Lawyer Satisfaction Survey indicates
52% of tariff lawyers rated the Gladue Report
Disbursement initiative as good or very good (Ipsos
Reid, 2013b, p. 60). The report notes that long-
term tariff lawyers (with over 20 years of legal aid
experience) were the least likely to give a positive
evaluation of the Gladue Report Disbursement
(Ipsos Reid, 2013b, p. 61).

No further information is provided on this
monitoring tool.

Training

LSS has offered training to LSS staff and local
agents, including their staff, on literacy issues,
cultural differences and working with difficult
clients (LSS, 2013a, p. 13). A province-wide
training conference is hosted in Vancouver
annually.

Limits on expenditures

As part of LSS’s Memorandum of Understanding
(MOU) with the BC Government, there are three
types of criminal cases with limits on
expenditures.

Funding for large criminal cases

LSS’s Memorandum of Understanding (MOU)
states that when an individual’s case costs
exceed $175,000, the case is funded by the
Ministry of Justice (MOJ), not legal aid. While LSS
continues to manage these cases, it fully recovers
costs in excess of $175,000 from government.
This is done to ensure that the cost of large cases
does not draw upon the funding for legal aid which
is used to provide services for BC's neediest
people facing family, criminal, immigration, and
child protection problems.

Large case management

The BC attorney general asked LSS for advice on
justice reform (LSS, 2012d) and LSS responded
with recommendations to improve the justice
system for large case management. Specifically,
LSS indicates large criminal cases — which are
growing in number, complexity and expense —
consume a disproportionate share of justice
system resources and are a key source of system
delays and rising costs. LSS notes that its lauded
case management program for large trials
(described below) applies only to defence.
System-wide efficiency requires all parties work
together on an integrated management solution
that will reduce trial costs.
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As part of its own approach to large case
management, LSS has established a new
department dedicated to managing large cases
and associated costs (LSS, 2012a, p. 7).

This involved LSS consolidating its Strategic Case
Management Program and Large Case
Management into a single Criminal Case
Management (CCM) policy, which is intended to
ensure clarity, consistency, and transparency in
administration of long and complex criminal cases
(LSS, 2012c).

Evidence of success/impact : LSS’ approach for
large case management has been praised in a
number of key reports, including the BC Ministry
of Finance’s Review of the Provincial Justice
System, LeSage and Code’s Report of the Review
of Large and Complex Criminal Case Procedures
in Ontario and Professor Stephen Toope’s report

2012g, p. 16).

on BC’s public service indemnity policy (LSS,
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Training for community intermediaries

In 2012, LSS conducted training for community intermediaries on LSS services, legal issues, and legal resources. 500 participants
attended six conferences. One conference was repeated twice due to demand; also, in 2011, as part of its community
engagement efforts, LSS hosted four regional conferences to gather information about barriers to accessing legal aid and how to
overcome these barriers (LSS, 2011b, p. 18) (LSS, 2012a, p. 13).

Access Pro Bono partnership

LSS partnered with Access Pro Bono's legal advice program, allowing LSS to refer clients who were denied legal aid to access up
to 30 minutes of free legal aid advice (LSS, 2012f). Likewise, Access Pro Bono is allowed to schedule appointments for clients to
apply for legal aid (LSS, 2013a).

Justice Access Centres

LSS worked with justice system partners on the Justice Access Centre (JAC) and Downtown Community

Court projects, which are piloting the integrated justice model (LSS, 2009, p. 9). Although the JAC do not handle criminal matters,
the integrated nature of the project is worth noting, as LSS describes this work as “ground breaking” (LSS, 2010c, p. 9). JACs are
a collaborative project with the BC Ministry of the Attorney General aimed at testing how the provision of a range of family and civil
justice services in one location will impact client outcomes. The JAC also identifies and refers clients to services that can address
their related non-legal issues (LSS, 2009, p. 17).

LSS has been particularly involved in law reform initiatives in recent years. Its
submissions set out what LSS considers to be best practices for legal aid and law
reform efforts.

In 2010, the Public Commission on Legal Aid was launched to consider the future
of legal aid. LSS made a submission to the Commission that included several
recommendations. Many recommendations addressed issues beyond those
specific to criminal legal aid. Key recommendations included the need for
sustainable but flexible funding so that LSS can respond to fluctuations in demand;
the importance of collaboration among various government ministries and
agencies to provide integrated services; support for telephone- and Internet-based
legal information and advice systems; the need to enhance lawyer capacity to
respond to cases of increasing complexity; support for public legal information and
outreach; the need for provincial and federal justice stakeholders to collaborate on
how to address large criminal case costs; the importance of research to assess
client outcomes so legal aid delivery can be evidence-based; and the need for all
law reform initiatives to recognize the importance of understanding their impact on
legal aid. It was noted that a “simple procedural change that adds one additional
court appearance to each criminal case can increase legal aid costs by as much as
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It should be noted that as part of its restructuring process (noted under the Organizational Structure column), LSS scaled back its
work on integrated services because funding levels were inadequate to sustain the integrated approach (LSS, 2010c, p. 9).

Other integrated services

LSS provides enhanced duty counsel services at the Sheway Drop-in Centre in Vancouver's downtown eastside and the Fir
Square Combined Care Unit at BC Women'’s Hospital. Duty counsel at these locations provide legal advice and information to
women with infants and pregnant women facing child protection, family, and/or criminal issues (LSS, 2011b, p. 7). LSS indicates
that these programs are intended to provide help to women at an early stage, before their legal problems worsen (LSS, 2012a, p.
15).

Delivery of PLEI through community agencies

Although not a specific criminal legal aid service, LSS contracts with community agencies to provide information on LSS services
and PLEI. Community organizations include band offices, women’s shelters, BC Women’s Hospital, drop-in centres, and
organizations in underserved rural, remote, and Aboriginal communities (LSS, 2012a, pp. 3, 15).

LSS/ Law Foundation Research Trust Fund

LSS has partnered with the BC Law Foundation to establish a research fund to examine the efficiency and effectiveness of legal
aid and access to justice programs. To date, a number of different research areas have been supported including the CBA Equal
Justice Conference, Professor Julie MacFarlane’s research on unrepresented litigants, and Professor Yvon Dandurand’s overview
of areas where legal aid adds economic value.

$1 million” (LSS, 2010c, pp. 20-23).

LSS reiterated many of the above recommendations in its submission, Making
Justice Work, which was provided in response to a request of the Attorney General
for the BC Justice Reform Initiative (LSS, 2012g). The report included the following
recommendations for reform:

1) Legal aid should use expanded criminal duty counsel, where specific
lawyers are assigned to the same court on an ongoing basis and can
handle non-complex matters for a set time. This model is expected to
reduce the number of court appearances and would be even more cost-
effective if expanded duty counsel have the support of non-lawyers to
handle administrative and client support. Expanded duty counsel would
assist in handling the increasing number of administrative offences, such
as breach of conditions or probation. This model is considered to work
best in high-volume locations.

2) Legal aid should use early resolution referrals in locations with lower
volume. This delivery method allows ad hoc duty counsel to retain non-
complex matters. Under current LSS policy, counsel cannot retain
referrals under conflict of interest provisions. This policy would be
changed to enable smaller locations to benefit from a delivery method
similar to expanded duty counsel.

3) The creation of a disposition court and early resolution tariff would
encourage those accused who are interested in accessing treatment or
other incentives that the court provides to resolve their cases early.

4) Exploring the use of non-lawyer service providers, such as legal
information outreach workers and paralegals, could increase access to
legal services, as well as provide cost savings for legal aid.

5) As Aboriginal people are disproportionately represented in the justice
system, legal aid should enhance Aboriginal services to ensure they are
culturally-sensitive. LSS has undertaken several initiatives in this area
(see Legal Services Provision).

6) The justice system stakeholders should explore the expansion of
specialized courts, such as drug treatment courts, domestic violence
courts, First Nations Courts, and Gladue Sentencing Court, as they have
been shown to result in fewer breaches, fewer trials that collapse, and/or
better outcomes.

7) The justice system stakeholders should consider how to use telephone
and video technology better for bail hearings (LSS, 2012g, pp. 24—39).

Evidence of potential _impact: Economic analysis of LSS criminal law reforms
suggests it will result in savings to the broader justice system through a reduction
in court appearances and earlier resolution of cases. For example, a 27%
reduction in the number of court appearances could save the justice system
$158,000 per 1,000 cases. A 70% reduction could save $420,000 per 1,000 cases.
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System approach

Partnerships

Law reform

These benefits are dependent on legal aid counsel and Crown providing similar
continuity of counsel so matters can be handled expeditiously (LSS, 2012g, p. 27).

Preparing for legislative changes

LSS is developing plans on how to update policies, processes, and services to
ensure they align with anticipated legislative changes to criminal law (LSS, 2012a,
p. 20).

Provincial and national collaborations related to | aw reform

LSS has been a long term participant in provincial and national initiatives such as
the BC Justice Summits, BC Law Society Task Forces, BC's Justice Review Task
Force, the Reinventing Criminal Justice symposium (sponsored by DoJ and
CACP), and the National Action Committee on Access to Justice (under the aegis
of the CJSCC). The CEO is an active member of the International Legal Aid Group
and is an executive member and a past chair of the Association of Legal Aid Plans
of Canada.
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Compendium of best practices and innovations for im
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| legal aid, 2007 -08 to present — Legal Aid Manito ba (LAM)

Service delivery

PLEIl/self -help

Application process

Legal service provision

No relevant activities were identified
in available documentation.

Application centre

LAM opened a new application centre in July 2009 to provide service to applicants accused
in criminal cases. The centre provides general and specific information on legal aid eligibility
and assists clients with the application process (LAM, 2009b).

Application form changes
In 2009 LAM maodified application form questions to include check boxes in an effort to make
the form more intuitive, faster, and straightforward (LAM, 2010b).

On-demand interpreters for applications
LAM has an agreement with CanTalk Canada to provide on-demand interpretation at
application/intake offices. This is done to help facilitate the application process (LAM, 2013).

Restructuring application process

LAM reported that the application process took approximately two months and with changes
to the process, that wait is now 3-5 days. The changes included revising the Area Director’s
Manual so that directors in charge of the application process had clear guidelines on what to
consider when processing applications (see Other administration for additional information).
In addition, the roles of clerks and administrative officers who were processing applications
were redefined. These changes created efficiencies that led to the reduction in the time for
processing applications. This, in turn, has benefited the court system by reducing the two-
month delay before the individual has legal aid, which means fewer court appearances and
remands.

Improving information on application process at cou rt

To reduce the number of instances where individuals come to court stating they have not
heard from legal aid, LAM has instituted a new process where that information is available to
counsel. Applicants must now sign a consent and release form that allows LAM to advise the
court of the status of the application. In addition, for the administrative courts, LAM receives
the docket in advance so it can determine which individuals have applications pending and
counsel can, therefore, inform the court of the application’s status.

Private Bar Online (PB Online)

Since September, 2013, LAM has been testing a new internet based certificate system that
will allow private bar lawyers to create an online account with LAM that they can use to
accept or decline certificates offered to them. The system is expected to simplify and
accelerate the process of certificate issuance and acceptance. The service will create an
electronic copy of the disclosure received in the application process. Paper copies will no
longer be retained. In addition, when disclosure is received from the Crown, LAM can scan
that information into Private Bar Online and deliver the materials to the private bar and staff
lawyers electronically. LAM anticipates that by April 1, 2014, all certificates and associated
documents will be delivered through Private Bar Online. LAM is also currently working on
two additional phases of Private Bar Online. The next two phases will enable the private bar
to submit bills and applications electronically (LAM, 2013).

Full service duty counsel (FSDC)

LAM incorporated FSDC as a permanent process in 2007. Through FSDC,
lawyers and articling students provide clients advice and information and
sometimes speak for them in court, but do not become involved in trials
(LAM, n.da, 2009a). Full service duty counsel is offered throughout the
province, except Winnipeg where the use of pre-trial coordinator courts
makes it difficult to implement FSDC.

Evidence of success/impact : LAM indicates the FSDC process positively
contributes to earlier settlements, a more comprehensive range of services
for child protection respondents, and improved service quality (LAM, 2007).

Domestic Violence Full Service Duty Counsel (DV FSD C)

LAM indicates the Attorney General of Manitoba’s Zero Tolerance policy
issued in 1983 had a profound impact on the volume of spousal abuse
cases in the criminal justice system. LAM indicates this policy directs police
to lay charges in virtually all cases and provides less discretion for
prosecution. In 2009, LAM began a pilot project in Winnipeg aimed at
reducing the number of unrepresented accused in domestic violence cases
(LAM, 2009c). The project involves LAM issuing staff lawyer certificates to
represent financially eligible clients charged with domestic violence matters.
Historically LAM only provided limited duty counsel coverage for domestic
violence matters (LAM, 2010a). The DV FSCD is restricted to financially
eligible persons whose applications would be refused due to insufficient
likelihood of jail (LAM, 2009c).

Plain language communication

In 2008, LAM began to review all client correspondence using plain
language guidelines. Revised client communications were anticipated to
make it easier for clients to access legal aid and understand the services
provided (LAM, 2008b, p. 10).

On-call automated system for after-hours custody ca lls

In 2012-13, LAM introduced an automated system for after-hours custody
calls. Police and RCMP have one telephone number to provide accused for
LAM. Staff counsel, private bar lawyers, and articling students answer calls
on a rotation system. LAM reports that this system is cost-effective (40%
reduction in cost from previous call centre model) and has improved service
as accused now reach a lawyer or articling study within two minutes.

On-demand interpreters for custody calls

LAM has an agreement with CanTalk Canada to provide on-demand
interpretation for custody calls. No special advance arrangements are
necessary (LAM, 2013).
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Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration

Organizational structure

Attorney salary and assessment

LAM developed a process to properly
assess senior attorneys seeking promotion
to the BB4 category. The BB4 category was
introduced in the as a new salary schedule
classification in the Legal Aid Lawyers’
Association 2006-2010 collective
agreement (LAM, 2010a).

Increase remuneration for private bar

LAM implemented changes to make certain
legal aid work more attractive for private bar
counsel, including increased remuneration
rates for Brydges On-call and Weekend Bail
Court (LAM, 2008b).

MoU on LAO research services

LAM established an Memorandum of
Understanding with Legal Aid Ontario (LAO)
for legal research services to assist private
bar counsel working on legal aid certificates
(LAM, 2008b, p. 10). The LAO memos help
lawyers prepare cases for legal aid clients
by providing detailed research on common
legal issues. There are over 300 criminal
law memos; up to 2 memos can be
requested per active legal aid certificate (by
staff or private bar) (LAM, 2008a).

Preserving dual model delivery

About 60% of criminal legal aid is provided by the
private bar. In 2010, LAM made a number of
changes to preserve the viability of LAM's dual
model delivery system and ensure more equitable
distribution of work in the following ways:

1. Eliminating choice of counsel for Youth
Criminal Justice Act (YCJA) s.25 (right to
council) appointments where parents are
found to be financially ineligible. Choice of
counsel will not be honoured in cases where
financially ineligible clients are seeking private
bar representation.

2. Introducing administrative policy limiting
appointments of alternative lawyers in change
of counsel requests; if possible, all private bar
initiated change of counsel requests will be
issued to staff lawyers.

3. Encouraging earlier client contact by staff
lawyers. If financial eligibility of client has
been reasonably established, LAM will allow
staff lawyers to immediately initiate client
contact before a certificate issues.

4. Expanding the staff lawyer’s responsibility on
select duty counsel circuits that have
traditionally had a strong private bar lawyer
presence. This was done to encourage
diversity in choice of counsel for clients in
rural circuits and more evenly distribute work
between staff and private bar lawyers (LAM,
2010a, pp. 4, 10).

5. Diverting stand alone breach of probation
charges to staff lawyers. This change was
made in 2013

Articling students

In 2010, LAM was recruiting extra-provincial
articling students for northern community offices
(LAM, 2010a).

Evidence of success/impact:. LAM achieved a
sufficient core of young lawyers (private and staff)
taking on legal aid work in northern centres to allow
LAM to stop using contracts with Winnipeg counsel

Performance management

In 2009, LAM implemented a set of statistical tools
that included a base statistical measure of a legal
matter, which allows LAM to better assess the cost
of certain types of legal matters (e.g., break and
enter, murder).This type of analysis was not
possible when records were kept by certificate only
as multiple legal matters could be included in one
certificate.

In addition, the “Complexity Weighted Caseload
performance tool” electronically tracks staff lawyer
billings for case closings, drop-in, duty counsel,
and outreach using the private bar tariff of fee. Staff
lawyers will receive credit reflecting the complexity
of their work (LAM, 2009a).The tool enables LAM
to assign work more fairly based on case
complexity (LAM, 2010a), make more accurate
cost comparisons with the private bar, and decide
whether to issue certificates to private bar or staff
lawyers based on cost (LAM, 2012, p. 7). LAM also
measures length of time between issuing and the
staff lawyer accepting a certificate. If four days
lapses, the senior manager is notified. Staff and
private bar are also expected to bill within 60 days.
Both measures ensure efficient movement of
certificates through the legal aid system.

In addition to the statistical measures, staff lawyers
are evaluated based on core competencies, which
includes feedback from other stakeholders.

Big Case Management (BCM)

The BCM program was introduced in Manitoba in
2004 and was designed to manage unusually
complex and lengthy cases (LAM, 2006, p. 8).
Through the BCM program, lengthy and complex
cases are funded through a case budget. Case
managers are used to monitor, review, and
approve expenditures within this budget in an effort
to control case costs. A big case is one that
exceeds the limits of a standard criminal certificate
and fee costs are anticipated to exceed $5,000
(LAM, 2004). Matters that will involve mandatory

Reorganization of law centres

The 2004 Perozzo report recommended relying more
on staff lawyers than private bar, especially when
conducting more complex criminal trials (Government
of Manitoba, 2004; LAM, 2012). The Legal Aid
Manitoba Act was amended in 2005 so that LAM
lawyers are not automatically conflicted out of
representing co-accused. In Fiscal Year 2011-12, LAM
reorganized its Winnipeg-based community law
centres, creating smaller community-based criminal
law centres to more effectively rely on staff lawyers to
represent multiple criminal/youth co-accused. Four of
these criminal law centres were established in
Winnipeg. LAM also established a Winnipeg
Application Centre and Winnipeg Criminal Duty
Counsel Office, which operates independently of the
community law centres and removes the conflict which
flowed from duty counsel lawyers situated in
community law centres (LAM, 2012, p. 7).

Performance review and evaluation guidelines
Guidelines for annual performance review and
evaluation of LAM’s management council members
and core activities were established to provide useful
feedback and stimulate discussion on improving
efficiency, accountability, and decision making (LAM,
2010a).
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Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration

Organizational structure

(LAM, 2010a). LAM also reported that some of the
articling students have stayed in the locations for a
couple of years as members of the private bar.

Law student volunteers

LAM also provides services through the

University Law Centre, which uses 50 to 100 2"
and 3" year law students on a volunteer basis.
Students are supervised by LAM staff lawyers and
are involved in cases involving criminal code
offenses that are not likely to end in jail time (LAM,
n.db).

Paralegals

For criminal law matters, paralegals provide
application status information to courts and take
applications. The Legal Profession Act governs
how paralegals can be used. Currently, they cannot
make representations in criminal court on behalf of
clients.

BCM include homicides and other high-profile
cases, complex multi-accused cases, gang-related
cases, dangerous or long-term offender cases, as
well as other types of cases (LAM, 2004). LAM
provides a BCM form online for council to apply for
the BCM process (LAM, 2010b).

Simplifying certification and billing process

In 2009, LAM changed the way it tracked and
reported on certificate matters. The new approach
allows counsel to bill legal matters separately after
disposition, as long as they were not jointly
disposed of with other legal matters on the client’s
certificate, LAM indicates that counting the number
of legal matters issued instead of number of
certificates would simplify certificate issuance and
the hilling process. Furthermore, this data can be
combined with the complexity weighting data (see
above) allowing LAM to perform accurate and
comprehensive business analysis (LAM, 2010a, p.
11).

Improving accountability and efficiency

In 2010, LAM has undertaken a number of changes
aimed at improving accountability and efficiency
This included revising the Area Director’'s Manual,
which involved implementing application expiry
dates, enhanced financial investigative measures,
improved data tracking methods, revised policies
on legal matter compensation, and choice and
change of counsel requests (LAM, 2010a).

Continuous Quality Improvement

The LAM uses a Continue Quality Improvement
process to build on its Area Director's Manual: Part
of this process involves collecting feedback from
stakeholders, including private bar counsel (LAM,
2010b).

Team building training

LAM is implementing team building training for line
supervisors. Staff members are instructed with
current management practices and strategies, with
the goal that staff will acquire the tools needed to
operate more autonomously. This will allow
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Managing roster (if applicable) Managing legal staff (if applicable) Other administration Organizational structure

(LAM, 2010a).

planning

offices/units to function more efficiently, stay within
budget, and minimize human resource issues

Using client characteristics to inform program

In 2013, LAM added fields to its application
allowing individuals to self-identify as an Aboriginal
Person, Visible Minority, or Person with a Disability.
LAM indicates this data may be beneficial in
assessing programs and requesting additional
funding. These changes also added a question
under the “Criminal and Youth Cases Only” section
to identify applicant’s parole/probation officer or
mental health worker (LAM, 2013).

System approach

Partnerships

Law reform

Stakeholder meetings

In 2013, LAM began quarterly meetings with the criminal Defence Lawyers Association, the Manitoba Bar Association, the
Legal Aid Lawyers Association, and Justice Innovations at Manitoba Justice. Legal aid issues that impact the justice system
are discussed at these meetings, including issues that impact the private bar and changes to the legal aid process.

Justice Innovations

Manitoba Justice has created the Innovation Team, which has the mandate of improving the efficiency of the justice system
in terms of the time it takes for cases to move through the system. The Innovation Team works with LAM and Prosecutions to
discuss issues affecting the system, attempt to find collaborative ways to deal with those matters, and work on methods of
increasing the efficiency of the system.

No relevant activities were identified in available documentation.
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Service delivery

Public Legal Education and Information  (PLEIl)/self -help

Application process

Legal service provision

Links to PLEI materials

NBLASC website provides online access to PLEI resources
specifically for criminal law issues. This information is provided
through links to the Public Legal Education and Information
Service of New Brunswick (PLEIS-NB) website. This site
includes information on how legal aid works; how to defend
yourself in provincial court; knowing your rights when
questioned, detained or arrested; and mental health and the
criminal justice process (NBLASC, 2012b).

Handling all Youth Criminal Justice Act (YCJA) charges

Beginning in June of 2011, all young offenders charged with an
offence were granted a legal aid certificate, without consideration of
the likelihood of incarceration, prior legal aid use, or the young
offender’s financial criteria (NBLASC, 2013, p. 10). Prior to this, young
offenders who were denied legal aid representation usually received
Court Appointed counsel, which added time and cost to the justice
system as a whole due to the administrative process of obtaining court-
appointed counsel. The Commission reports that while the policy
change to accept all YCJA charges has added costs for NBLASC, “the
overall savings to the justice system makes this a worthwhile initiative”
(NBLASC, 2012a, p. 5).

Intake eligibility project

To respond to recommendations of the 2007 review of legal aid in New
Brunswick, NBLASC will undertake a review of its intake process and
eligibility criteria in the spring of 2014. This review will consider
recommendations related to implementing sliding scales with staged
client contributions, which consider family size and exceptional
expenses related to an accused’s disability (Hughes & MacKinnon,
2007, pp. 2-5); and the streamlining of the intake process. The report
notes that at the time NBLASC had “excessively” complex and
unarticulated eligibility criteria, which slowed the eligibility decision
making process, causing unacceptable delays (Hughes & MacKinnon,
2007, p. 22).

Bilingualism

NBLASC uses a linguistic profile to guide recruitment of lawyers so that
services are offered in both official languages. As of 2013, 58% of staff
members were bilingual. Services— including applications and referrals—
are offered in both official languages at NBLASC's 11 offices. (NBLASC,
2013, pp. 3-4)

Use of senior criminal defence duty counsel

NBLASC assigns duty counsel lawyers to criminal and youth courts to
advise accused who are without counsel and face eligible charges. The
Commission indicates that it emphasizes the use of senior experienced
duty counsel so that part or all aspects of a case may be addressed and —
because there is no financial criteria for duty counsel —more clients can be
seen (NBLASC, 2013, pp. 7-8). NBLASC notes that a balance is needed in
the use of senior staff to ensure that they are available for more complex
matters.

Evidence of success/impact:. NBLASC indicates the use of staff criminal
duty counsel provides fuller service earlier in the justice process, offers
increased court coverage, and reduces court delays (NBLASC, 2013, p.
19).

Duty counsel service for higher needs clients

The 2007 review of legal aid in New Brunswick recommended that
NBLASC provide additional training for duty counsel working with special or
high-needs defendants. The report suggested that there may be potential
for community partnerships with service organizations that assist
defendants with mental health issues, substance abuse issues, First
Nations individuals, and linguistic minorities. These community
organizations believe they could assist NBLASC if they were made aware
that one of their clients was in the court system (Hughes & MacKinnon,
2007, p. 19).

Duty counsel in Mental Health Court

Currently, NBLASC reports that duty counsel work with an interdisciplinary
team of professionals at the Mental Health Court in Saint John. Duty
counsel also represent individuals who have periodic reviews conducted by
the provincial Mental Health Review Boards (NBLASC, 2013, p. 9)

Duty counsel in Domestic Violence Court

NBLASC indicates currently duty counsel is provided at the Domestic
Violence Court, which addresses offenses such as violence, theft, and
stalking in cases involving an intimate relationship (NBLASC, 2013, p. 9).
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High cost criminal cases

The 2007 review of legal aid in New Brunswick recommended that
budgetary flexibility be granted to the Commission in complex cases where
a proper defence causes budgetary overrun (Hughes & MacKinnon, 2007,
pp. 2-5). The report suggests one way of doing this could be to give the
board the ability to draw up to 5% of additional budget in a particular year,
which is done in other jurisdictions (Hughes & MacKinnon, 2007, p. 30). No
further information was found on whether this recommendation was
implemented.

NBLASC reporting indicates that on an annual basis legal counsel is
provided to a limited number of exceptional cases with costs that exceed
$5,000. In such cases, counsel is assigned based on the both the nature
and duration of the case (NBLASC, 2013, p. 19).

Recommended innovative services

The 2007 review of legal aid in New Brunswick recommended NBLASC

provide innovative and extended services, including the following:

 Establishing a court worker program in consultation with First Nations
groups. Such services could facilitate Aboriginal access to justice and
provide a better understanding of the justice system for those involved
(Hughes & MacKinnon, 2007, p. 19).

» Providing extended duty counsel services to provincial courts of
specialized jurisdiction (e.g., mental health court, domestic violence
court) (Hughes & MacKinnon, 2007, pp. 2-5).

In FY 2009-2010, NBLASC announced two legal counsel positions that
have serving Aboriginal communities as a priority (NBLASC, 2010, p. 5).
NBLSAC has also worked on extended duty counsel services to the
specialized courts.
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Private bar use

As of FY 2012-2013, NBLASC maintained a staff of 18
criminal lawyers. The Commission has access to over 107
private bar lawyers for cases where there is a conflict of
interest or specialized skills are required, or where
workload requires (NBLASC, 2013, p. Alb-1).

Recent data on the Commission’s criminal defence legal
aid caseload show a substantial shift towards using staff
counsel for criminal legal aid cases. Between FYs 2011-
2012 and 2012-2013, there was a 46% increase in staff
counsel's case load (from 1,211 cases to 1,773 cases),
which coincided with a 48% decrease in private counsel
cases (from 1,035 cases to 529 cases) (NBLASC, 2013, p.
11). NBLASC is primarily a staff model.

Detainee counsel — Evidence of success/impact:

In FY 2012-13, NBLASC reported that reliance on private
counsel for detainee services increased the availability of
staff lawyers for court scheduling, and resulted in a
reduction of the overall expense of trial services (NBLASC,
2013, p. 7).

Performance management

In FY 2012-2013, NBLASC implemented a
performance management system to measure
employee performance and reward employees
based on their performance. As part of this
process, employee roles were clarified and clear

expectations were established (NBLASC, 2013, p.

5). NBLASC continues to work on developing and
improving its performance management system;
one method is by incorporating quantitative
measures of performance.

Evidence of success/impact:  Performance
management and better use of support staff
enabled the Commission to increase its criminal
staff caseload to 70% of all cases in 2012-2013
(compared 54% in 2011-2012), which led to an
approximated 50% decrease in Commission
expenditures on criminal private bar lawyers
compared to the previous fiscal year (NBLASC,
2013, p. 5).

Management of legal aid

The 2007 review of legal aid in New Brunswick also

recommended the following changes in the

management of legal aid cases :

« Develop and use proper information management.
The report indicate NBLASC was developing an IT-
based case management system, and it
recommended that such a system be utilized to
provide clients of legal aid with the ability to obtain
information on the status of their application and
their case (Hughes & MacKinnon, 2007, p. 27).

« Manage and limit file loads for duty counsel to allow
for additional preparation time, which will help
ensure guilty pleas are sound and not rushed
(Hughes & MacKinnon, 2007, p. 18).

« Extend legal aid to summary conviction offences
where imprisonment or other restraints on liberty are
likely outcomes (Hughes & MacKinnon, 2007, pp. 2—
5).The report notes that the sentencing increase
from 6 to 18 months for summary convictions of
sexual assault is a clear indication that serious
matters are being addressed summarily. (Hughes &
MacKinnon, 2007, p. 23). NBLASC considers
eligibility on a case-by-case basis and does not
deny legal aid simply on the basis that the matter is
a summary offence.

Aligning strategic priories with provincial

government’s 2006 Charter for Change

NBLASC identified five strategic priorities to govern

the development of the Commission over a three to

five year period. These included the following:

« Conducting a comprehensive legislative review of
the foundation legislation for NBLASC “to enable a
fully functional governance and management that
are responsive to the government’s mandate for
legal aid.”

« Streamlining the service delivery system to ensure
that consistency and continuity of services and
benefits are maximized for both staff and private bar
components.

« Developing a performance management system that

NLSA office expansion

The number of NBLASC offices increased
from eight in FY 2009-2010 to eleven
offices in FY 2012-2013 (NBLASC, 2010,
p. 4, 2013, pp. 3-4).

Reorganization of head office

In 2011, NBLASC reorganized its head
office’s processes and personnel, which
involved a reduction in higher-level
corporate staff, and contributed to a 50%
decrease in head office expenditures
(NBLASC, 2012a, p. 19).

Organization

The 2007 review of legal aid in New
Brunswick recommended that the
Commission’ s governance structure and
practices should be made a top priority.
Furthermore, the Commission’s board and
Minister should agree on the skill profile
required for the Commission’s director. As
well, board members should have a range
of skills, including legal training, clinical
law experience, financial expertise,
advocacy expertise, and general business
experience (Hughes & MacKinnon, 2007,
pp. 2-5). Documentation does not indicate
whether these recommendations were
implemented.
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« Seeking partnerships at the community, provincial,

¢ Increase public awareness of NBLASC's services

focuses on client services and budgetary results.

and federal levels to promote affordable and
accessible legal advice.

and community presence (NBLASC, 2010, p. Alc).

System approach

Partnerships

Law reform

Student clinics

The 2007 review of legal aid in New Brunswick recommended the establishment of student clinics, which would
be a collaboration between the New Brunswick Department of Justice, Law Society of New Brunswick, New
Brunswick Law Foundation, and the universities of New Brunswick and Moncton (Hughes & MacKinnon, 2007,
pp. 2-5). Although a clinic has not been established, NBLASC has used law students to assist staff counsel with

case research.

Specialized courts

NBLASC works in partnership with the court, Crown, and counselling services for both the Mental Health Court
and the Domestic Violence Court (see Legal Service Provision for more details).

No relevant activities were identified in available documentation.
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Information on legal aid services

The 2006 Lamer Report, which investigated the
administration of justice in three murder cases,
recommended “a simple pamphlet should be made
available to explain the legal aid program to laypersons”
(Lamer, 2006, pp. 51, 326). This recommendation
stemmed from Lamer’s finding that there had been
delays and confusion over the legal aid certificate
process, which could have been avoided had the
defendant been properly informed (after his lawyer
withdrew from the case) that his legal aid certificate
entitled him to another lawyer on the same terms of the
issued certificate (Lamer, 2006, pp. 49-51).

In FY 2007-2008, in response to the Lamer Inquiry
recommendation, NLLAC created a pamphlet on
NLLAC's legal aid program (NLLAC, 2011b, pp. 5-6).

Task Force on Criminal Justice Efficiencies

(see Organizational Structure for details on the task
force)

The Task Force issued their report in February 2008,
which made a number of recommendations regarding
legal aid. The report indicates that approximately half of
all individuals accused of crime use legal aid services,
so it is important they have access to information on the
application process. The report recommended that
NLLAC review and revise legal aid materials used by
police to ensure persons charged with an offence have
early access to accurate information on legal aid
services (NLDoJ, 2008, pp. 1, 5-6). The report also
recommended legal aid information sheets be provided
to the courts (NLDoJ, 2008, p. 17).

Ensuring judges have information on legal aid appli cation status
The 2008 report by the Task Force on Criminal Justice Efficiencies (see
organizational structure for task force details) made specific
recommendations on how NLLAC could take a more proactive role in
assisting applicants in the legal aid application process and ensure
applicants apply for legal aid in a timely fashion (NLDoJ, 2008, p. 11).
Specifically, the report recommended the following:

* NLLAC provide information sessions for judges to ensure court staff
understand and can help facilitate the legal aid application process
(NLDoJ, 2008, p. 17)

« Ensure judges have appropriate access to information on a person’s
legal aid application. This would require a consent/waiver form to be
added to the application package (NLDoJ, 2008, p. 17).

NLLAC now has individuals applying for legal aid sign a form allowing
counsel to discuss the status of their application with the court. NLLAC
prepares an annotated docket with this information so that the court can be
informed. According to NLLAC, this has reduced the number of
appearances where accused have not yet applied for legal aid.

NLLAC also established an agreement with the Department of Human
Resources, Labour, and Employment (HRLE) that would provide
confirmation of an applicant’s benefits, which would allow for immediate
determination of financial eligibility, eliminating the need for applicants who
receive HRLE benefits to provide proof of income and expenses. This
initiative was intended to reduce application time (NLLAC, 2011b, pp. 5,
12).

Revised eligibility guidelines

In FY 2010-2011 NLLAC reported that it revised financial eligibility
guidelines (NLLAC, 2011b, p. 12). The new guidelines ensure more
consistency in how the guidelines are applied and lead to faster processing
of applications as the guidelines are clearer and, therefore, easier to apply.

NLLAC website

NLLAC's website provides access to a downloadable application form,
which can be filled out and mailed or dropped off at an area office (NLLAC,
n.da). Various other downloadable forms are provided, including appeal
forms and an application form to change solicitor (NLLAC, n.db).

Aboriginal Project

NLLAC operates an Aboriginal Project intended to facilitate working with
Aboriginal communities with the goal of improving the quality of legal services
provided to Aboriginal people who encounter the law.

NLLAC participated in community workshops providing legal expertise, which
fed into the creation of three Aboriginal language legal terminology documents
(for criminal law) in Inuktitut and two dialects of Innu (NLDoJ, 2007, p. v).

The Legal Aid Commission works through community liaison workers in four
Aboriginal communities (NLLAC, 2011b, p. 2). Community liaison workers
assist with applications for legal aid, arrange appointments for lawyers to meet
with clients and witnesses on court circuits, and provide translation during
meetings with lawyers, clients, or witnesses.

Evidence of success/impact : In FY 2008-2009, the demand for a community
liaison worker in the Aboriginal community of Sheshashiu was so strong that
NNLSA made the position full time (NLLAC, 2011a, p. 10).

Addressing recommendations from the Aboriginal Just ice Report

NLLAC has undertaken a number of initiatives to implement recommendations
from the 2005 Aboriginal Justice Report to improve and revise existing
programming, including the following:

» Assigning two lawyers to court circuit duty for six month periods, instead of
using a rotating schedule. This was done to ensure continuity and build
trust in the solicitor—client relationship. It also led to efficiencies, giving
lawyers more time to become familiar with a case and its progress
(NLLAC, 2011b, p. 15)

« Addressing the challenge of recruitment in Labrador by actively recruiting
law students willing to commit to legal aid practice in Labrador

« New staff who will work with Aboriginal clients are provided training
regarding Aboriginal culture and sensitivity (NLLAC, 2011b, pp. 15-16)

Mental health court
(see Partnerships)

Client Service Officer (CSO)

NLLAC uses a CSO to coordinate and facilitate all of the legal aid
commission’s communications with persons incarcerated anywhere in the
provincial or federal prison systems, or held in a medical institution (NLLAC,

In June of 2013 Newfoundland and Labrador’'s Mamif Justice announced that an external revietheprovince’s legal aid system was being undertakhe review planned to examine staff

workloads, service delivery challenges, the usgrivfite counsel, and NLLAC's current administratimedel. The review was being conducted to enswsidents have appropriate access to justice”
(NLDoJ, 2013). The review is now complete but hasheen released to the public.
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2011D, p. 2).

This position was implemented in FY 2007—-2008 in an effort to minimize
barriers and increase efficiency (NLLAC, 2011b, p. 5), as well as respond to
recommendations made in the Lamer Report regarding the accessibility of legal
aid for prisoners who are incarcerated outside Newfoundland and Labrador.
These recommendations stemmed from Lamer’s finding that delays in
communication and complexities in the legal aid application process
contributed to an almost eight-month delay in processing the legal aid
application for Ronald Dalton, who at the time was incarcerated in New
Brunswick (Lamer, 2006, p. 45).

NLLAC's Client Service Officer provides access to legal aid applications,
reviews applications, and helps resolve any issues encountered in the legal aid
process by facilitating communication between NLLAC and incarcerated
applicants (NLLAC, 2011b, pp. 5, 12). CSO also meets with prison officials and
inmates to collection information on how to better serve this population
(NLLAC, 2011b, p. 9).

Evidence of success/impact:  NLLAC reports that the CSO has reduced the
time taken to assign counsel because the CSO reviews applications, allowing
the counsel to be assigned sooner (NLLAC, 2011b, p. 12)

Duty counsel
NLLAC provides duty counsel service to people on their first appearance
before a provincial or youth court judge (NLLAC, 2012, p. 6)

The 2008 report by the Task Force on Criminal Justice Efficiencies
recommended that NLLAC Use paralegals and articling students to assistant
duty counsel (NLDoJ, 2008, p. 17). Articling students are assisting duty counsel
with gathering information from the accused and helping prepare them for their
court appearance. NLLAC employed 6 paralegals, but funding for this program
ended in 2013. The paralegals also assisted with gathering information and
assisting people in preparing for court. Their loss has not affected core services
but has reduced the amount of assistance accused receive in preparing for
court. Rural offices, in particular, made greater use of the paralegals.
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No relevant activities were identified in available
documentation. Approximately 98% of legal aid in
Newfoundland and Labrador is handled by staff
counsel.

Training and instruction

In FY 2008—-2009, NLLAC formed an Education
Committee to assist in the coordination of training
opportunities for staff lawyers and support staff. An
orientation package was developed to ensure new
lawyers and support staff acquired knowledge needed
for their work (NLLAC, 2011b, p. 17). Other training
opportunities include annual criminal law conferences
and legal education seminars conducted by the Law
Society of Newfoundland (NLLAC, 2011b, p. 18).

Staff lawyers who act as principals for articling
students formed a committee to ensure that articling
students receive appropriate training and NLLAC
receives feedback on the performance of each student
(NLLAC, 2011b, p. 17).

In FY 2009-2010, senior lawyers responsible for
criminal law prepared an extensive manual of
materials for use of staff lawyers, standards for
practice, and precedent material, which were to be
used by staff lawyers and support staff (NLLAC,
2011b, pp. 17-18). .

Monitoring quality

In FY 2009-2010, senior lawyers implemented a
program that audits files handled by staff lawyers in
each area office to ensure high-quality work is done
(NLLAC, 2011b, p. 17). Files are audited against
practice standards that were developed by NLLAC
senior lawyers (NLLAC, 2011b, pp. 17-18). Files are
reviewed by area directors and their files, in turn, are
reviewed by the provincial director’s office. Files are
randomly selected from lists generated by the case
management system based on various criteria (10-15
files are reviewed per counsel).

Evaluation process for staff

In FY 2010-2011, NLLAC conducted staff training
sessions on a new evaluation process, which included
specific sessions for management on implementing
the new evaluation process (NLLAC, 2011b, p. 17).
The process includes annual reviews of all employees
based on competencies developed for the various

Implementing Lamer Inquiry recommendations
In FY 2007-2008, in response to the
recommendations stemming from the Lamer Inquiry
Report — which investigated the administration of
justice in three murder cases — NLLAC implemented
a number of new measures, including the following
« Appointed a senior counsel to monitor files and
ensure legal services are provided in a timely
fashion
* Modified the “claw back” mechanism to allow the
provincial director to use discretion in establishing
claw-back amounts of private fees paid
» Providing a second counsel to assist in long and
complex trials
« Copying clients on NLLAC correspondence
» To ensure NLLAC is conscious of perceived
injustice in the treatment of clients, and are
proactive in seeking a resolution, a supervisory
staff was hired and commission members with
criminal law experience were appointed (NLLAC,
2011b, pp. 5-6)

Legal aid information management

By March 2014, NLLAC plans to implement
enhancements to its legal aid management
information system (LAMIS) (NLLAC, 2011c, p. 8).
NLLAC has an enhancements committee that is
identifying needs. The current system is considered
outdated and not user-friendly.

New administrative structure

In FY 2007—-2008, NLLAC implemented a
new administrative structure involving two
deputy directors, with one focusing on
administrative matters and the other on
legal matters. As well, a senior criminal
lawyer was appointed (NLLAC, 2011b, p.
5).

As part of this new structure, new
administrative policies were developed
and implemented, and senior and middle
management were providing training and
skill development to enhance their
management role. Several manuals and
guidelines, including a performance
development program, were developed
(NLLAC, 2011b, p. 9).

Evidence of impact/success: A study by
NLLAC’s management committee
indicated changes implemented in the new
administrative structure were beneficial to
the commission and its clients.
Specifically, the new requirement for
management and supervisors to review
the work of staff lawyers increased the
quality and efficiency of service (NLLAC,
2011b, p. 10).

Task Force on Criminal Justice
Efficiencies

In 2007, Newfoundland and Labrador’s
Minister of Justice requested the formation
of a Task Force on Criminal Justice
Efficiencies, which was mandated to
examine the operation of the criminal
justice system in Newfoundland and
Labrador, focusing specifically on the
processing of cases in the Provincial Court
in St. John’s. The Task Force was also
requested to make recommendations on
increasing efficiency and reducing delay
(NLDoJ, 2008, p. 5).
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categories of staff.

Task Force on Criminal Justice Efficiencies

(see Organizational Structure for details on the task
force)

The Task Force issued their report in February 2008.
The report made a number of recommendations
directly relevant to NLLAC’s management of legal
staff. These include the following:

* NLLAC managers taking steps to ensure staff who
are selected for a specific case are selected in a
timely fashion and have the required knowledge to
bring the case to an early and just conclusion
(NLDoJ, 2008, pp. 2, 12, 17). NLLAC report that
staff are being selected in a timely fashion and
with appropriate experience.

< Implementing practices that encourage early plea
discussions between the Crown and defence,
which will bring efficiencies and time savings to
the justice system by avoiding unnecessary use of
court time (NLDoJ, 2008, p. 11). There is how a
formal agreement with the Crown under which the
Crown’s position is provided earlier; this process
encourages earlier guilty pleas.

The Task Force’s recommendations
regarding NLLAC have been included
under the appropriate columns in this
table.

System approach

Partnerships

Law reform

Mental health

NLLAC works in collaboration with Eastern Health to improve and more efficiently deliver legal services to people
with mental health problems. Persons with mental health issues are able to obtain legal representation (criminal
or civil) in the St. John’s mental health court and at the mental health review board. Eastern Health provides two
social workers and two LPNs to the Mental Health Court while NLLAC provides two staff lawyers, two paralegals,
and office space (NLLAC, 2011b, pp. 2, 8). An evaluation was conducted of the Mental Health Court, which found
that the court had a positive impact on client’s lives from reduced recidivism to improved quality of life. The report
is not publicly available.

Justice committees

NL has two regular committees that meet periodically to discuss overarching issues, identify problems, and work
out solutions. One involves stakeholders in the courts system (senior managers of Court Services, director of
Public Prosecutions, senior Crown, and NLLAC). The other committee involves criminal justice officials across
more sectors, including police, senior Crown, private bar, NLLAC, and the judiciary.

Accessing youth offender docket

The 2008 report by the Task Force on Criminal Justice Efficiencies (see organizational structure for
task force details) found that NLLAC did not have access to the youth offenders docket because of a

legislative prohibition against publication of names and identity. The report recommended that It
would help if this information was available in advance and NLLAC had access to the information
online. The report notes that such an accommodation would require an amendment to the Youth
Criminal Justice Act (NLDoJ, 2008, p. 17), but this position is a matter of interpretation. The Act
allows the provincial justice minister to grant access and other government offices have access.
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NSLA'’s website provides access to the following:

¢ Information on accessing duty counsel when
arrested, detained, or in court (NSLA, 2010b)

« Alink to the “Access Legal Help NS” website, which
provides information and guidance for individuals
who do not qualify for legal aid.

¢« Alink to the Legal Information Society of Nova
Scotia, which provides resources and articles on
legal matters, including criminal charges, and a
lawyer referral service

NSLA will also be increasing criminal-focused PLEI on its
website in late 2014. A criminal lawyer will be doing this in
addition to maintaining his caseload.

In FY 2013/14, NSLA has increased its summary advice
services. For individuals who are charged with offences
that are not covered by legal aid, NLSA will provide one
hour of summary legal advice by a staff lawyer. In the last
year, NSLA has increased this service for criminal and
family by almost 40%. This means almost 40% more
summary services to Nova Scotians.

Eligibility

NSLA reports it has taken steps to improve understanding of eligibility
requirements for full service. This included re-education of staff on the
legislative parameters of discretion and reinforcing a service mandate
that is responsive and respectful. The organization indicates the longer
term focus will be on eligibility levels, which should be clear and fair,
and perhaps more fully incorporate use of contribution agreements for
the working poor who are currently unrepresented, underrepresented,
and do not make Robotham applications. The organization suggests
that volume should not be controlled by unchanging and unfair
eligibility levels (NSLA, 2011, p. 13).

Other initiatives

NSLA has focused on ensuring that wait times are accessible (two to
six weeks, depending on the matter), and later in 2014, will look at
development of online application processes. In 2013-14, NSLA has
also focused on prioritizing certain matters for intake (using a triage
approach).

Court Support Workers (CSW)

CSWs are described as an integral part of the Expanded Duty Counsel team in
Halifax and Sydney (Currie & Hudson, 2013). CSWs are responsible for assembling
background case and client information, identifying related non-legal needs,
arranging sureties, and making arrangements for housing and addictions treatment
in connection with bail and sentencing conditions (Currie & Hudson, 2013).

CSWs are present in court daily, can help accused navigate the court system, and
also help facilitate applications and the quick transfer of a client from duty counsel to
full service (Currie & Hudson, 2013).

The court support workers, in addition to providing triage services for Enhanced
Duty Counsel lawyers, also provide social justice help (holistic, practical assistance).
They help navigate accused to community resources to address underlying issues.

Enhanced Duty Counsel (EDC)

NSLA has implemented an Enhanced Duty Counsel for criminal matters. EDCs are
assigned to the same courthouses on a continuous basis, enabling them to see the
same clients more than once. NSLA provides seven experienced staff lawyers to
provide EDC in Halifax and Sydney for in custody and non-custody accused, in both
adult and youth courts. NSLA also has plans to expand EDC within current
resources, to cover small towns and rural areas (Currie & Hudson, 2013). EDC
services are not subject to financial eligibility criteria (NSLA, 2013, p. 2).

The goals of the EDC are as follows:

1. Achieve early resolution, where appropriate, so that resolutions are achieved
earlier, and prior to a written application for full legal aid (Currie & Hudson,
2013)

2. Facilitate quicker access to a full-service office, when necessary

3. Use court support workers to help accused access community resources for
underlying issues (NSLA, 2012, p. 4).

Evidence of success/impact:  Currie and Hudson report that a preliminary
analysis of quantitative data from NSLA’s management information system indicates
that expanded duty counsel in Nova Scotia is providing significant early stage
service and early resolution (Currie & Hudson, 2013).

Specifically, the authors note the following and a 2013 NSLA analysis confirmed

they following trends:

« Overall, 20% of all charges against in-custody accused were resolved by
sentence at the duty counsel stage. Half of these cases were resolved at the first
appearance and 31% were resolved at the second appearance. Rate of early
resolution were higher in urban centres with 35% of all charges against in-
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custody accused resolved at the duty counsel stage in Sydney, and 31% in
Halifax.

« Among non-custody clients, 14% of all matters were resolved by sentence, 10%
by stays or withdrawals, and 5% by diversion. For non-custody accused, 78% of
charges resolved by sentence were done so at the first appearance. Another
15% were resolved at the second appearance (Currie & Hudson, 2013).

The authors indicate EDC services have increased access to justice, in that about
51% of the out-of-custody accused and 27% of in-custody accused who were
served by EDC would not likely have been eligible for legal aid (Currie & Hudson,
2013).

Another key benefit of the EDC — as emphasized by a Nova Scotia area senior
prosecutor — is that EDCs helps reduce the number of unrepresented accused
(Currie & Hudson, 2013). A chief judge who was interviewed for Currie and
Hudson'’s report noted that reducing the number of unrepresented accused helped
reduce difficulties in managing the court process (Currie & Hudson, 2013).

Finally, NSLA indicates its EDC program had “gained recognition across Canada,”
prompting a site visit by Legal Aid Ontario and positive reference in a report to the
Attorney General of British Columbia (NSLA, 2013, p. 2).

NSLA is changing from a block contract position with a private firm to provide cells
coverage in the Dartmouth courts to a staffed position in Dartmouth, as its
experience has shown staff duty counsel achieve higher rates of early resolution
and are, therefore, more cost-effective.

First Nations

NSLA reported in FY 2012-2013 that it was increasing its Aboriginal outreach by
providing services into two more Aboriginal communities. Prior to this NSLA, had
provided in-community or near-community services to four other Aboriginal
communities (NSLA, 2013, p. 4). Since these reports, another community has been
added. Outreach now occurs in seven Aboriginal communities. Legal aid intake and
appointments are among the services provided in these communities (NSLA, 2012,
p. 4). Reporting does not specify whether these services are provided by lawyers or
other legal aid workers. NSLA has also increased its proportion of aboriginal lawyers
within current resources and numbers and has increased professional and cultural
competency of staff vis-a-vis aboriginal issues and in 2014/15 will begin tracking if
applicants self identify as aboriginal.

Criminal Appeals and Special Cases Project

In FY 2011-2012, NSLA reported it was operating a one-person Criminal Appeals
Project, which “achieves effectiveness and efficiencies based on the economies of
specialization.” The service provides objective merit assessment and timely support
to other staff lawyers who are handling their own appeals (NSLA, 2012, p. 3). This is
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within current resources. This is a shift of positions and not an additional position.
Previously, NSLA issued certificates to the private bar lawyer who handled the
underlying case to give an opinion on the appeal. The new approach is considered
more efficient and objective.

Big Case Management

NSLA reports that it has begun a Big Case Management (BCM) initiative to help it
address increases in the number of big cases it is handling (NSLA, 2012, p. 3). The
BCM protocol began in the fall of 2012. It applies to private bar lawyers who take
certificates and will be applied to staff lawyers in next fiscal year. The goal is to
ensure that cases which could cost more than $20,000 (or $50,000 for matters
involving multiple accused) are identified early and have heightened and ongoing
management. It helps ensure that these criminal cases are managed effectively
while balancing the priorities related to these cases. The protocol sets out how big
cases should be identified, provides active upfront case management by way of
setting budgets and work plans and then ensures ongoing case management with
regular billing, comparison to work plan. Budget setting and assessment of defense
proposals examines 11 factors such as nature of the offense, relative complexity,
nature of legal issues, involvement of experts, volume and complexity of disclosure.
The protocol helps ensure fair flexible and accountable management of
expenditures and applies a reasonable person of modest means test: would a
reasonable person of modest means expend the funds for the work if paying a

lawyer.

Mental Health

NSLA reports that it is a key partner in the Mental Health Court in Dartmouth and
provides representation for reviews at the Criminal Code Review Board (NSLA,
2011, p. 12). One full-time lawyer is assigned to the Court. She also helps develop
other legal aid lawyers’ capacity to handle clients with mental health issues. She
does this by answering questions from individual lawyers and by presenting at in
house professional development sessions such as at the annual general meeting
(AGM) and webinars. The NSLA 2013 AGM focussed on recognizing and
responding better to clients with mental health struggles. The mental health-focused
lawyer will provide outreach to the community through a community health centre in
addition to her daily caseload work. In recognition of the fact that there is the need
for preventative focus to decrease the intersections with the criminal justice system,
outreach services will include the provision of one-on-one summary advice on social
justice issues.

Youth Justice

In 2005, the Nova Scotia government commissioned a report (under the Public
Inquiries Act) that examined the circumstances relating to the release of a youth
from custody, whose subsequent criminal actions caused the death of Theresa
McEvoy (Nunn, 2006).
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The resulting Nuun report was released in 2006 and made 34 recommendations
across nine theme areas. Most relevant to legal aid was the recommendation for the
province of Nova Scotia to reduce front-end delays in the administration of youth
criminal justice so that youth facing new charges for a serious crime or facing other
pending charges would appear in youth court by the next scheduled appearance
date or within one week of arrest (Nunn, 2006, pp. 283-284).

To reduce overall delays in the youth criminal justice system, the report
recommended consulting with justice partners (including defence lawyers) to
determine the cause of delays and then changing procedures or practices that were
contributing to these delays. The report also recommended setting targets for the
length of youth cases from arrest to final disposition and publishing progress against
these targets on a biannual basis (Nunn, 2006, pp. 283—-284).

The Nova Scotia government agreed with both of the above recommendations and
formed a working group to find ways to make the court process flow more efficiently
(NSDoJ, 2007, p. 16). In FY 2007-2008, NSLA reported that, as part of its response
to ensuring improved timelines in the youth justice system, it expanded its staff by
one lawyer, who was dedicated to providing legal representation to youth court
clients (NSLA, 2008, p. 11).

In FY 2012-2013, the Nova Scotia Department of Justice reported serious charges
were taking an average of nine days to appear in youth court, which is two days
more than the target set by the Nunn report recommendation.

For youth case processing times, a target of 98 days was set (NSDoJ, 2013, p. 2).
As of FY 2012-2013, average case processing times for single charge cases was
91 days (up from 76 days the previous fiscal year) and 116 days for multiple charge
cases (note: these results exclude all restorative justice cases, which take
considerably longer to process) (NSDoJ, 2013, p. 4). It should be noted that the
Department of Justice measures processing time as the time from first appearance
to final disposition (NSDoJ, 2013, p. 2), not from the time of arrest to final disposition
(as recommended by the Nunn report).

NLSA has responded by working with the court to ensure that NLSA is contacted
should a youth appear without a lawyer. NLSA prioritizes these calls and
immediately schedules an appointment with the youth. Managing lawyers ensure
that front-line staff are aware of the seven-day window for serious and pending
charges and, if contacted by youth, will make best efforts to get a lawyer involved.
Overall, wait times are kept within a tight target of 2-4 weeks with priority for giving
appointments prior to next court date. Managing lawyers reinforce the need for
defence to have early resolution discussions and to be aware of court target dates
for pre-sentence reports and assessments. If courts have a designated youth court
arraignment time, NSLA offices will attempt to have staff present to navigate youth
to the full service office if they appear unrepresented. The Halifax Regional
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Municipality youth office which deals with the highest volume now meets off site with
clients/ applicants in the youth group home.

NLSA also responds with youth clients by email or text to remind them of
appointments and court dates.

To encourage early resolution, NLSA and the Crown focus on scheduling early
resolution conferences. NLSA also ensures probation reports are current.

As NSLA is one system player in the issue of youth case processing times, it works
with the other system participants and internally to be responsive. Teleconference
meetings are held with management and then managing lawyers with office staff.
The issue is intentionally revisited at least twice per year. A letter from the executive
director to the province in the fall of 2013 outlined seven steps that NSLA has
undertaken. There are however systemic issues for which NSLA is working with
other justice system participants. For example cases may be exceeding the target
date due to the definition of a ‘case’. The processing time for a case is counted from
the date it first appears in court until final disposition. The ‘case’ however may
include any additional charges, if that additional charge appears in court at the same
time as any of the original charge court dates. The first charge may be resolved
before the second charge but the ‘case’ is counted as one. Also clinical assessment
preparation times, including s 34 YCJA referrals, are taking longer than the window.

Social Justice Initiative

NSLA has within current resources undertaken a Social Justice Initiative. This
means providing help (advice) and sometimes representation to Nova Scotians who
experience issues with Income Assistance, El, CPP Disability and Landlord tenant.
NSLA recognizes that there is a clear connection between issues of income and
housing insecurity and intersection with criminal justice systems. The initiative
recognizes that criminal, family, and social justice issues are intertwined. As part of
this initiative, NSLA will be providing assistance with other issues related to housing
and income security. For example, as part of this initiative, NLSA criminal lawyers
have received training from the social security tribunal so they can provide their
clients with information to help address their non-criminal law needs.
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Commission standards for criminal law

Implemented in FY 2012—-2013, these standards require
minimum levels of professional development, experience,
and/or mentorship before a private bar lawyer can be
issued a legal aid certificate (NSLA, 2013, p. 4).

Certificate management

The certificate management process was established to
give NLSA a better estimation of its outstanding liabilities.
In FY 2009-2010, NSLA reported that it was heightening
the management of its certificate budget. A reduced
certificate budget was established for each of the 16 NSLA
offices without affecting service delivery. As part of this
process, a numerical tracking report was developed to
communicate with managing lawyers. In addition,
procedures were developed for issuing certificates,
disbursement approvals, and managing of older
outstanding certificates (NSLA, 2010c, pp. 10-12). The
Chief Financial Officer of NSLA meets with the managing
lawyers and their support staff twice a year to reinforce
goals and strategize with respect to certificate
management. Reports on the certificate budget are sent
monthly to each NLSA office.

Maintaining engagement of private bar

NLSA tries to provide “wrap-around services” to the private
bar by inviting lawyers to attend NLSA seminars or in
house training as well as by letting them use the one NLSA
librarian/researcher to assist with research for briefs
requested by the court.

Website recruitment

NSLA's provides an online contact form directed towards
practicing, insured lawyers in Nova Scotia who are
interested in joining the roster for after-hours telephone
duty counsel or who would like to request more information
(NSLA, 2010a).

Articling students

NSLA expanded its visibility in the Schulich School
of Law by participating in orientation week,
providing students with an opportunity to work at
the Criminal Law Clinic and Dalhousie Legal Aid
Clinic, and provided teaching support and
involvement in lectures (NSLA, 2013, p. 4).

In the past, NSLA'’s articling program has also
focused upon recruiting “indigenous Black and
Mi'’kmagq “ students and those with French
language experience and concern for social justice
issues (NSLA, 2010c, p. 10).

In 2008, NSLA noted that law students were being
recruited more frequently by law firms while still in
their second year. In response, NSLA began
recruiting students from the second year for
articling positions (NSLA, 2008, p. 10).

To those students chosen, NSLA offered summer
employment for twelve weeks in the summer.
Summer placements are part of the NSLA's
strategy to fill clerk positions (NSLA, 2008, p. 10).

Paralegals

In an effort to increase efficiencies, NSLA is
increasing the use of paralegals (NSLA, 2012, p.
3). No further details are provided on this initiative.

Mentoring under senior lawyers

NSLA is replacing senior retiring lawyers with more
junior lawyers (NSLA, 2012, p. 3). New staff are
mentored by senior staff prior to their departure
(NSLA, 2011, p. 12).

To help prepare senior lawyers for their role as
mentor, NSLA provides management training for
managing lawyers, which focuses on mentoring
new employees, setting clear expectations, and
balancing office management responsibilities,
along with providing direct legal service (NSLA,
2010c, p. 12).

Racial Diversity Committee and cultural competency
NSLA formed a Racial Diversity Committee to help the
organization increase its First Nations and African Nova
Scotian cultural competency (through focussed
professional development); and, to attract staff that better
reflects the cultural diversity of NSLA'’s clients (NSLA,
2013, p. 4). NLSA has increased its lawyers who are
Aboriginal or African Canadian to 10% of its total staff by
way of filling retirements or other vacancies.

NLSA'’s most recent Annual General Meeting focused on
cultural competency training (related to First Nations and
recent immigrants).

NLSA is also developing its own Aboriginal justice
initiative, which will be announced in April 2014.

Financial management and improved accounting of
resources

In FY 2012—-2013, NSLA reported a new financial
management focus, which included implementation of an
audit finance committee, adopting new accounting
standards, and changes to the Management Information
Systems Coordinator position, from a “help desk” role to
part of overall system management (NSLA, 2013, p. 5).

The same year, NSLA also reported that its staff was “fully
invested” in a process aimed at improving accounting for
NSLA time and resources. These efforts have provided
management with critical information that can be used to
better direct the organization toward its identified priorities
(NSLA, 2013, p. 1).

Each month staff lawyers receive a context report, which
shows their hours worked, number of applications,
number of files opened and closed, and number of active
files. NLSA has established targets for lawyers in these
areas.

NLSA also provides managing lawyers with a demand
resource report which looks at the number of lawyers in
each office and the number of applications to ensure that
resources are appropriately allocated across offices.

No relevant activities were identified in
available documentation.
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Managing duty counsel

In FY 2010-2011, NSLA reported it was increasing
management of duty counsel through the use of in-
house professional development and revamping
the organization’s case management system
(NSLA, 2011, p. 9). NSLA duty counsel includes
telephone duty counsel, which the organization
reported was facing challenges in the context of the
Supreme Court of Canada trilogy of decisions on
access to Brydges duty counsel (NSLA, 2011, p.
9).

Professional development

NSLA provides professional development through
in-house training including webinars and approval
for continuing legal education seminars, such as
the those offered through the National Criminal
Law Program (NSLA, 2009, p. 9, 2010c, p. 11).
Each staff lawyer has access to a fund for outside
conferences such as the national criminal law
conference. This year the amount is $500, which
does not cover the costs. The amount can be
banked for one year.

Regionally-based in-house professional
development is provided for both staff and private
lawyers who take certificates or may be interested
in taking certificates (NSLA, 2010c, p. 11). In FY
2008-2009, NSLA invited lawyers from legal aid
plans in the other Maritime provinces (NSLA, 2009,

p. 9).

As part of an in-house professional development
session in FY 2009-2010, participants revamped a
criminal duty counsel manual, making it a
procedural and substantive law document (NSLA,
2010c, p. 11).

Performance management

In FY 2009-2010, NSLA developed performance
management criteria for staff lawyers, which
includes providing office managers and staff
lawyers monthly numbers showing opened and
closed files (NSLA, 2010c, p. 12).

Strategic planning

In FY 2012—-2013, NSLA undertook a strategic planning
exercise, with the assistance of Legal Aid Ontario. NSLA
staff were involved in creating a plan that would guide the
organization forward over a three-year period.
Implementation of the strategic plan is planned for FY
2013-2014 (NSLA, 2013, p. 1).

Evaluation

In FY 2010-2011, NSLA was the subject of an evaluation
with a report to the Minister of Justice that considered the
challenges related to ever-increasing demand for legal aid
services and the province’s need to balance its finances
(NSLA, 2011). The Executive Director of NSLA states that
the evaluation assessment of NSLA was favourable.

Internal communication

In FY 2009-2010, NSLA reported it was undertaking an
initiative to improve communication between executive
and office staff. Communication is conducted through
“one-on-one meetings” to increase communication flow
from “the trenches” regarding pressures and overarching
policy and budget issues (NSLA, 2010c, p. 12).

REACH concept

The executive director of NSLA uses a “REACH” concept
to define how legal aid could be improved, which hints at
perceived best practices:

R — Research — more value for money research showing
the investment in legal aid makes fiscal sense

E — Expanded — eligibility criteria for full service to
include the working poor

A — Advocacy — a role for legal to speak on access to
justice for vulnerable Canadians

C — Coverage — value coverage beyond criminal into
equal service dollars for family and poverty law legal aid
H — Holistic — client-centered services, with legal aid
workers being present where clients need them and
utilizing technology to provide more accessible help
(NSLA, 2013)
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Collaborative initiatives

NSLA collaborates with the Department of Justice and Nova Scotia Barristers’ Society on access to justice
initiatives (reporting does not identify these initiatives). NSLA also works with the Legal Information Society of
Nova Scotia and Dalhousie Legal Aid through grants, individual representation, and participation in fundraisers by
NSLA staff (NSLA, 2011, p. 13). In the fall of 2013, NSLA worked with the Nova Scotia Barristers’ Society to
develop Legal Aid Criminal Law Standards (see Managing Roster for more details) (NSBS, 2013, p. 21).

NSLA staff also undertake pro bono work for non-profit community organizations that offer supportive services to
NSLA clientele, including Elizabeth Fry, Restorative Justice, Immigrant Services and Integration Services, Veith
House, and Nova Institution for Federally Sentenced Women (NSLA, 2011, p. 13).

NSLA is involved with the Nova Scotia Department of Justice, judiciary, court services, and prosecutions on
collaborative work to increase access to justice by focusing on systemic changes, such as decreased court
processing times (adult and youth), the incorporation differential responses based on types of cases and accused,
and videoconferencing and e-disclosure initiatives.

Bilingualism

NSLA has partnered with the Nova Scotia Department of Justice in preparing a common French language
services plan for the justice system (NSLA, 2009, pp. 9-10). The goal of the project is to offer legal aid clients a
reasonable level of legal aid services in French.

NSLA works with L’Association des juristes d’expression francaise de La Nouvelle-Ecosse to ensure it receives
input from the French-speaking community (NSLA, 2009, pp. 9-10). Also, as part of this project, NSLA has sent
staff to the Université de Moncton Law School to entice fully bilingual graduates to work for NSLA as articled
clerks. The organization has also provided additional French-language legal terminology training to its bilingual
staff through the Université Sainte-Anne (NSLA, 2009, pp. 9-10).

No relevant activities were identified in available documentation.
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PLEI

Although NLSB does not currently have a functioning website, The
Canadian Bar Association reports that the NLSB provides public legal
education and information through a variety of methods including
pamphlets, town hall meetings, radio, and newspapers (CBA, 2013b, p.
18). Recently, NLSB staff members were involved in establishing a
mock trial program to introduce grade nine students to the justice system
(CBA, 2013a).

NLSB is currently working with the Law Society to develop a catalogue of
PLEI presentations. These presentations will be used by court workers
and lawyers in communities throughout Nunavut. Lawyers traveling on
circuit are now arriving earlier in communities to enable them to do PLEI
presentations and build relationships with local organizations.

No relevant activities were identified in available
documentation.

Inuit court worker program

The Canadian Bar Association (CBA) indicates that NLSB runs an Inuit court worker
program with representatives in 16 (out of 26) communities (CBA, 2013b, p. 19). The CBA
notes that court workers in Nunavut perform a similar role as those in Northwest Territories
(CBA, 2013b, p. 19). Justice Canada explains that Nunavut court worker services are
provided through the NLSB clinics and the workers are not employees of the territorial
government, as they are in NWT (Justice Canada, 2013). An inherent strength of Inuit
court workers is their ability to speak Inuktitut or Innuinagtun, as well as English.

NLSB has recently been enhancing its Inuit court worker program. Two new court workers
have been recently hired and basic training has been provided to all court workers. In
2014, NLSB will soon begin enhanced training, so that court workers can conduct bail
hearings, speak to summary matters, and potentially even handle sentencing and trials in
Justice of the Peace court for summary matters. The enhanced training will be tailored to
the individual court workers desires and strengths (as not all court workers want to conduct
bail hearings, etc.). Retention and recruitment has improved lately because NLSB is
engaged with court workers on a more continual basis.

Legal clinics

NLSB operates three clinics located in Iqaluit, Cambridge Bay, and Rankin Inlet. The
clinics provide criminal law services (CBA, 2013b, p. 22). The territory has only one
courthouse, located in Igaluit (CBA, 2013a).

Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration Organizational structure

A 2007 Justice Canada report on the Nunavut Court of
Justice indicates widespread perceptions among key
informants and community respondents that there are
too few defence lawyers practising in Nunavut.
Respondents indicated that due to the low numbers of
private bar lawyers, more funding was needed for
additional legal aid staff positions (Justice Canada,
2007, p. 40).

Improved efficiency of circuit court
In 2007 Justice Canada noted increased consistency in the assignment of legal aid
defence counsel to the same court circuits, which provided a stronger incentive to
quicker settlement. This was interpreted by lawyers (both defence and prosecution) as
improving the efficiency of court circuits (Justice Canada, 2007, p. 22).

Linear file assignment
This approach moves away from the duty counsel model and assigns the lawyer from
the first appearance to the file if it is likely to proceed to trial. This continuity of counsel
results in less redundancy in legal work that was created by changes in counsel, as
well as, less confusion for the client as the legal advice provided is more consistent.

Professional development
NLSB has used Igaluit's movie theatre to entice local lawyers to watch the Canadian
Bar Association’s “Skilled Lawyer Series.” Lawyers are treated to a first-run film for

participating (CBA, 2013a).

The CBA refers to a 2009
Government of Nunavut study that
consulted 2,100 residents on the
effectiveness of the territory’s
programs and services (this report
could not be found online).

NLSB conducted a strategic
organizational review in 2012/13.
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Law reform

The small legal community allows NLSB to work closely with the court, the Public Prosecution Service of Canada (PPSC), social
service agencies, and other stakeholders. These partners are reported to have led to improvements in the functioning of the system.

Improved court scheduling
In particular, the court works closely with NLSB and the PPSC to develop and improve court schedules. According to the NLSAB, this
collaboration has led to more efficient use of court time.

More productive first appearances

NLSB, the RCMP, and the PPSC have also agreed to earlier disclosure. Instead of getting disclosure at the second appearance or
later, efforts are made to provide disclosure for the first appearance. In addition, the RCMP is providing a pamphlet to those arrested,
which directs individuals who want assistance to come to the legal aid offices. This has resulted in accused contacting NLSB earlier,
which means that disclosure is received earlier, instructions are given earlier, and legal advice can be provided earlier. According to
NLSB, these innovations have made first appearances more productive.

Trial efficiency committee
This committee is comprised of the senior judge, the chief federal crown, and the Chief Operations Officer of NLSB and considers
reasons for trial delays and how to reduce delays.

Social service partnerships
NLSB reports informal and close working relationships with social service agencies, including mental health and addictions, which it
credits with enabling NLSB to refer clients to appropriate services.

No relevant activities were identified in available documentation.
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Public legal education

LSB-NWT is responsible for public legal education and information in the NWT.
Court workers provide public legal education by providing clients with
information and guidance on the court system and delivering legal education in
school classes and community justice committees (LSB-NWT, 2013, p. 6).

In 2010, LSB-NWT produced and distributed booklets providing advice on
charges and arrests (LSB-NWT, 2011, p. 7). These booklets can also be
accessed through LSB’s website (GNWT Justice, 2013). The website also
provides access to a legal dictionary.

Most public legal education in NWT is provided informally by lawyers and
Community Court Workers at the court house and when on circuit.

Application by phone

Applications are taken by court workers either in
person or over the phone. Eligible applicants are
assigned defence counsel (LSB-NWT, 2013, p. 10).

Aboriginal court worker program

Since 1978, the federal government has funded NWT’s Aboriginal Court Worker
Program through the Access to Justice Service Agreements. In NWT court workers
are employees of the territorial government (Justice Canada, 2013).

In NWT, workers under this program are called Community Court Workers (GNWT
Justice, n.d). The primary responsibility of these court workers is to help clients
apply for legal aid and ensure applications and supporting documentation are
provided to the legal aid office. Court workers may also do the following:
« Provide general information and referrals to services inside and outside the
justice system
« Act as a liaison between clients, lawyers, and the justice system (particularly in
remote communities)
« Represent individuals without a lawyer in a Justice of the Peace Court
« Assist legal counsel in Territorial and Youth Justice court by ensuring clients
and witnesses attend court, providing translation, and interviewing clients (LSB-
NWT, 2013, p. 6).

Evidence of success/impact:  Justice Canada’s 2011 Northwest Territories Client
survey asked respondents about the Aboriginal Court Worker Program; all clients
indicated they were either satisfied or very satisfied with the information they
received from the court worker. Ninety-five percent of clients indicated they had legal
representation in court (LSB-NWT, 2013, p. 7). Court worker numbers have
decreased over the last three years from 11 to 7 (LSB-NWT, 2010, p. 7, 2013, p. 6).
The decline is a response to the decreased demand for services in some locations.

Presumed eligibility

LSB-NWT uses presumed eligibility only in criminal matters. Presumed eligibility
provides assistance with preliminary or straightforward matters that duty counsel can
deal with in a summary matter. This includes guilty pleas and non-complex
sentencing hearings. If a lawyer determines the matter requires a preliminary inquiry,
trial, or more complex sentencing, the client is directed to apply for legal aid to have
a lawyer appointed (LSB-NWT, 2013, p. 8).

Brydges services

In FY 2007-08, LSB began contracting Brydges services to a single lawyer, rather

than assigning lawyers on a weekly basis. The service provides people in custody

telephone access to a lawyer 24 hours a day, 365 days a year (LSB-NWT, 2008, p.
3).
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Legal Aid Panel

Approved legal aid applicants are assigned a private bar
lawyer from the LSB’s Legal Aid Panel. Work is assigned
on a rotating basis to ensure fairness and equality. Lawyers
in communities other than Yellowknife area are given
priority for legal aid assignments in their community and
surrounding area to improve economic efficiency and
support the local bar (LSB-NWT, 2013, p. 11). The number
of private bar lawyers taking criminal legal aid is declining.
While this has led LSB-NWT to move further to a staff
model, in order to keep private bar lawyers engaged, the
LSB-NWT ensures that matters are assigned to them.
Maintaining the private bar involvement in criminal legal aid
is considered important for handling conflicts.

Choice of counsel

Generally, applicants are not allowed to choose their
lawyer. However, choice of counsel (who must be on the
Legal Aid Panel) is provided for applicants who are
charged with offences for which the maximum penalty, if
convicted, is life imprisonment. This, however, does not
apply to applicants facing criminal code charges of break
and enter or charges under the Controlled Drugs &
Substances Act, where life imprisonment is the maximum
sentence (LSB-NWT, 2013, p. 11). However, under the
new Legal Services Act (adopted in 2012 but not yet in
force), the choice of counsel provision is changing. The
LSB-NWT will consult with the accused regarding choice of
counsel for these serious matters to help ensure counsel
with appropriate experience is chosen.

Articling students

LSB indicates it continued to assist in the development of
the NWT bar by providing articling positions to law
graduates, including Aboriginal law students. The LSB is
hopeful that these articling positions will help young
lawyers establish law practices in their home communities
(LSB-NWT, 2010, p. 3).

Increase in staff lawyers

Territorial funding in FYs 2010-2011 and 2011—
2012 allowed the LSB to add three lawyers to its
complement of staff lawyers, which now stands at
14, of which seven are staff defence counsel.

Court worker training

Court workers attended a two-day training session
in Yellowknife. The session was developed and
delivered by legal aid staff (LSB-NWT, 2013, p. 6).
The training included criminal law issues and how
to identify and work with clients who have Fetal
Alcohol Spectrum Disorder.

No relevant activities were identified in available

documentation.

No relevant activities were identified in
available documentation.

System approach

Partnerships

Law reform

The LSB-NWT is a partner in the Domestic Violence Court (DVC). LSB-NWT lawyers are on the DVC committee,
which also includes judiciary, Crown, probation, and support and counselling services.

No relevant activities were identified in available documentation.
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LawFacts.ca

In December 2011, LAO launched a new online criminal law information service
called LawFacts.ca. The service provides information on the criminal legal process
and gives practical information about first appearances, bail, and diversion, and
provides access to a legal dictionary and database of common forms and checklists
to help clients prepare for their specific legal matters (LAO, n.da, 2012b, pp. 5, 13).

LAO website

LAQO’s website was redesigned in FY 2011-2012 in an effort to provide more
information about LAO and enable clients to find information so they can advance
their legal issues (LAO, 2012b, p. 6).

Young Person’s Division Program hotline

LAO provides a toll-free hotline for young people accused of a non-violent crime
which provides automated information on the criminal justice system and explains
the use of extra-judicial sanction programs, which can help youth avoid charges or
incarceration.

The service also provides the option to leave a message for a LAO duty counsel,
who will return the call and provide up to 20 minutes of free summary legal advice
(LAO, 20130).

Evidence of success/impact:  In 2012, 348 people called the hotline, mostly
young people and parents unfamiliar with the court system.

Multiple points of entry

Legal aid certificates are issued to financially eligible clients by
LAO staff in district offices, or court locations, and through the
Client Service Centre (LAO, 2011a, p. 15).

Simplified Online Application Portal (SOAP)

The SOAP pilot project aimed to provide easier access to legal
aid for clients who clearly met LAO’s eligibility requirements,
while also making efficient and effective use of LAO resources.
The process involves an online application form and financial
eligibility test.

The SOAP project was piloted in Toronto and then
implemented in 2009 in 51 of LAQ’s area offices and 17
Justice on Target (JOT) sites (see Partnerships for description
of JOT). The same year, the program was expanded to allow
for “criminal in custody” applications (LAO, 2009b, p. 11).

Evidence of success/impact:  Online applications have
increased dramatically since the service was first introduced,
with 12,552 applications being received in FY 2008—2009 and
48,482 applications being received in FY 2010-2011 (LAO,
2010a, p. 14, 2011a, p. 16). LAO does not specify how many
of these applications were for criminal matters. In 2010, LAO
reported that SOAP had reduced average application
processing times by 62% (LAO, 2010b).

Duty counsel and enhanced duty counsel

LAO uses both staff and private practice lawyers to provide
criminal duty counsel. Duty counsels are provided in most
Ontario courthouses, including 30 remote and fly-in locations.
They are responsible for providing front-line advice, information
and representation to individuals who would otherwise be
unrepresented and unassisted in the legal system (LAO, 2010a,
p. 14).

In FY 2011-2012 LAO reported it was standardizing the range
and quality of duty counsel services across the province by
creating a baseline of services. To ensure duty counsel were used
most effectively, LAO began shifting work on transactional
services (e.g., taking applications for legal aid) and non-
dispositive services (e.g., adjournment) to court-based non-lawyer
staff (LAO, 2012b, p. 13).

In 2009 LAO began developing an enhanced duty counsel
program for criminal law (LAO, 2009b, p. 11). The program uses a
combination of staff and private bar lawyers to represent clients
who do not have a lawyer at court (LAO, 2012b, p. 5).

Enhanced duty counsel provides dispositive services to help a

case progress towards resolution. LAO offers the following

criminal dispositive services:

¢ Trials (in very limited circumstances);

« withdrawal of all charges;

« guilty pleas/speaking to a sentence;

« judicial interim release proceedings;

« diversion/extra-judicial sanctions; and

« peace bonds/recognizance, order hearings, sentence reviews
and appeals de novo (LAO, 2013a, p. 2).
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Area committees

LAO uses area committees, composed of lawyers and
community representatives, across the province to hear
appeals from decisions of area directors who have refused or
cancelled a legal aid certificate. In FY 2011-2012 LAO
reported it had improved processes and tools for area
committees to ensure more efficient, consistent and high-
quality outcomes (details are not provided). Area committee
members are selected based on their expertise and appeal
work experience (LAO, 2012b, p. 11). Specialized committees
are formed for serious criminal matters, such as large
expensive criminal cases or appeals (LAO, 2012b, p. 11).

Group applications and test case committee

LAO uses a committee to review group applications for legal
aid (where a group of people have a common interest in a legal
matter), applications for representation at coroners’ inquests,
and test cases involving the Charter of Rights and Freedoms.
LAO indicates that the committee plays an important role, as
these types of cases often raise complex or new legal issues
and therefore require specific expertise to assess the strengths
and weaknesses of the legal matter and its potential impact on
low-income Ontarians (LAO, 2012b, p. 11).

In 2013-2014, LAO commenced a “test case review” which is
anticipated to produce recommendations for strengthening
LAQ'’s support of test case work.

Simplified Financial Eligibility Test (SFET)

Beginning in December of 2009, LAO began piloting a new
approach to income-based testing, which was intended to
clarify eligibility for clients and accelerate decision making.

Phase Il of the project (beginning February 2011) incorporated

the following three important changes to the process:

« Family-size income levels were adjusted to approximate
results of the existing financial eligibility test.

« A simplified process of applying the SFET was developed to
eliminate the need to use the old eligibility test as a backup
test.

« A simplified process for contribution agreements was created
that uses standardized monthly payments based on family
income (LAO, 2011a, p. 14).

In addition to providing court-based services, enhanced duty
counsel work at community-based social services hubs (on a part-
time basis) to provide summary legal advice and information for
people charged with a criminal offence (LAO, 2013)).

As of February 2013, enhanced duty counsel was provided in the
Greater Toronto Area and in Barrie (LAO, 2013)).

Evidence of success/impact:  LAO notes that as duty counsel
have begun to play an enhanced role in the delivery of LAO
services, costs for duty counsel are increasing. For example, the
cost of duty counsel for criminal matters increased by
approximately $2.9 million during FY 2010-2011 (LAO, 2011a, p.
17) Although these costs are increasing, LAO’s expectation is
that over time there will be a reduction in the percent of
adjournments, allowing duty counsel to focus on “more
substantive outcomes for LAQO’s clients” (no further description
provided) (LAO, 2011a, p. 17).LAO’s recent analysis of duty
counsel services (“Legal Aid Criminal Law Services Analysis —
Presentation to Executive Management Committee”, February 4,
2014) demonstrates that, in contrast to overall duty counsel
services, dispositive services (services that move a case forward),
and more specifically resolution services (services that complete a
case), increased significantly in FY 2009-2010, with some decline
in the past 18 months. The most significant change was found to
be an increase in cases where duty counsel obtained a
withdrawal and/or diversion, indicating an increase in successful
case resolutions by duty counsel.

In FY 2010-2011, LAO reported that 98% of clients (n-size not
provided) who used duty counsel services felt they had been
“well served,” 49% of clients who used duty counsel services said
they would have self represented if not for LAO’s services (LAO,
2011a, p. 21).

Resolution duty counsel

LAO indicates that it provides resolution duty counsel service in
London, Ontario for criminal matters. The service involves senior
legal aid lawyers meeting accused persons and then meeting with
Crown attorneys to settle appropriate cases outside the courtroom
(LAO, 2013l).

A resolution meeting may occur if:
¢ a client wants to know what the Crown would ask for as a
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Evidence of success/impact:  LAO conducted an evaluation
of Phase | of the SFET and in FY 2010-2011 indicated it was
planning a risk-based external evaluation for Phase Il of the
project (LAO, 2011a, p. 14). Reports for these evaluations are
not available on LAO’s website.

However, in a separate document, LAO indicates that
preliminary analysis of the SFET pilot found that more
applicants with very low incomes were now eligible for free
certificates and that the associated reduction in contribution
agreements represented a potential savings in the cost of
collections (LAO, 2012b, p. 14). The SFET has also enabled
LAO to handle applications at the courthouse and by telephone
through the Client Service Centre. LAO has found that the
costs incurred by covering the small percentage of individuals
who might not otherwise qualify for legal aid is offset by the
cost savings obtained from the more streamlined
administration of the SFET.

Client Service Centre (CSC)

The CSC provides many levels of support to LAO clients,
including assistance with legal aid applications. It is discussed
in more detail under “Legal service provision.”

Improved accessibility for disabled clients

LAO reported in September 2013 that it was on track to meet
the goals and timelines for the Accessibility for Ontarians with
Disabilities Act. Activities have included ensuring legal aid
material is provided in accessible formats (such as large font,
Braille, audio), working to comply with building requirements,
and implementing mandatory accessibility training for LAO staff
and managers (LAO, 2013k).

Video/phone application

LAO indicates in-custody clients may apply by video or phone
from correctional institutions (LAO, 2012h). No further
information is provided on this service.

penalty if the accused pleads guilty;

« a client would like the Crown to agree to have bail conditions
changed;

« the defence or duty counsel feels the Crown may consider
diversion or withdrawing charges altogether;

« aclient, defence or duty counsel feels information was missing
from the client’s disclosure and wants to discuss this with the
Crown (LAO, n.dc).

Evidence of success/impact:  LAO explains that this approach
allows clients to move forward with their matter and avoid multiple
visits to court. This in turn saves court resources and associated
costs (LAO, 2013lI).

LAO in the Courthouse

As of March 2011, LAO had established onsite legal aid offices in
55 criminal court locations (LAO, 2011a). The “LAO in the
Courthouse” program was implemented as part of the Ontario
governments JOT initiative (see JOT under Partnerships) (LAO,
2009b, p. 11) and aims to provide low-income Ontarians with legal
aid help when and where they need it. LAO courthouse staff can
provide information on legal aid services, take legal aid
applications, and provide referrals (LAO, 2011c).

Evidence of success/impact:  In FY 2011-2012, LAO reported
over 45,000 clients were served at LAO courthouse-based sites,
more than double the number served in Q3 of the previous fiscal
year (LAO, 2011a, p. 12). Also, 88% of initial applications at
courthouse sites received same-day decisions (LAO, 2011a, p.
13).

Big case management

In 2010, LAO integrated its Big Case Management department,
Protocol Case Unit and Major Case Management Offices into a
single department, Big Case Management (BCM) (LAO, 2012b, p.
17).

LAO uses a committee of experienced criminal lawyers to provide
budgetary recommendations on big criminal cases that are
anticipated to cost more than $75,000. LAO indicates this
Exceptions Committee plays an integral part of the organization’s
big case management program (LAO, 2012b, p. 11).

Evidence of success/impact: In FY 2011-2012, LAO
streamlined its identification and intake processes and overall
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management of big cases, which resulted in fewer resources
being used, more cases being properly managed, and accounts
being paid more promptly (LAO, 2012b, p. 17). More specifically,
BCM managed 489 new certificates, 42% of which were
homicides, and was under budget by $3.5 million. The Exceptions
Committee considered 46 big cases (i.e., cases expected to
exceed $75,000).

Mid-level Case Management (Criminal)

In FY 2012-2013, LAO introduced mid-level case management for
costly, complex criminal law matters anticipated to cost more than
$8,000 but less than the Big Case Management Program
thresholds of $20,000 for non-homicide cases and $30,000 for
homicides. Mid-level case management is available for certificates
issued on or after November 26, 2012. It is intended to support
high-quality service by ensuring adequate resources and
providing lawyers with cost certainty and predictability (LAO,
n.db).

Lawyer-client conflict management

In 2013, LAO announced a 90-day pilot project that aimed to
reduce the number of cases involving client requests to change
lawyers. In major criminal cases such requests — which
traditionally were granted — led to substantial increases in case
costs. LAO expects this new process will reduce the number of
lawyer change requests and help such cases be resolved faster
(LAO, 2013f).

Under the project, LAO’s case management office reviews
requests to change lawyers for cases involving homicide or
expenditures over $20,000. Following the review, LAO’s case
manager discusses matters with the client and their lawyer and
develops a strategy to resolve the issues (LAO, 2013f).

Client Service Centre (CSC)

Introduced in 2009, LAO’s CSC provides multiple levels of support
in 120 languages, including 18 Aboriginal languages and dialects
using simultaneous interpreting services (LAO, 2011a).
Translation services are also provided via a third party (LAO,
2013e).

Levels of legal support available through the CSC include the

following:

¢ Level 1 - provides general information on legal and financial
eligibility criteria, explains the application process, updates
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client profiles, provides information on other programs or
agencies, and refers clients to more appropriate services, such
as duty counsel. Service standards require level 1 calls to be
answered within 3 minutes (LAO, 2012b, p. 19).

¢ Level 2 - provides triage support for Summary Legal Advice,
handles complex client applications that require a full
assessment, and provides urgent service for domestic violence
clients. Service standards require level 2 calls to be answered
within 15 minutes (LAO, 2012b, p. 19).

e Level 3 - provides Summary Legal Advice (SLA) to eligible
clients. SLA may include determining a client’s legal options,
assessing risks and benefits, identifying reasonable and
unreasonable claims under the law, and interpreting statute and
case law relevant to the client’s situation (LAO, 2012b, p. 19).
There is a limit of 20 minutes for summary legal advice on
criminal matters (LAO, 2012b, p. 13), which may include
information on the bail process, first appearance procedures,
accessing a pre-trial, diversion, guilty pleas, sentencing, peace
bonds and certificate eligibility issues (LAO, 2013c).

Evidence of success/impact:  In FY 2010-2011, LAO noted an
8% decrease in the total number of legal aid certificates issued,
and attributed this to “providing clients with services through
alternative methods.” During this period there were 4,831 less
criminal law certificates issued, representing the largest absolute
decrease among LAO'’s four legal areas (criminal, family,
immigration and refugee, and other civil) (LAO, 2011a, p. 15).
Also, in FY 2010-2011, LAO indicates there was a 15% decrease
in criminal law certificate applications taken (LAO, 2011a, p. 15).
Finally, LAO notes that the average criminal law certificate cost
decreased from $1,551 in 2011 to $1,311 in 2012 (LAO, 2011a,
p. 16, 2012b, p. 17).

LAO reports that in FY 2011-2012 the CSC's Level 3
representatives dealt with 37,600 calls. 29% of these calls were
for criminal matters. 51% of all Level 3 calls were immediately
resolved, with the remainder being triaged to certificate, duty
counsel, or local service programs (LAO, 2012b, p. 19). (note:
report does not provide percentage of Level 3 calls involving
criminal matters that were immediately resolved)

In February 2012, LAO reported reaching a landmark of assisting
10,000 clients through its Summary Legal Advice service (LAO,
2012a). (note: proportion of criminal-specific SLA services is not
specified)
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Student Legal Aid Services Societies (SLASS)

SLASS are funded by LAO and delivered by volunteer law
students at Ontario’s six law schools. Students provide public
legal education and legal advice on minor criminal matters and
other non-criminal matters (LAO, 2012b, p. 20)

Aboriginal Justice Strategy (AJS)

LAQO’s Aboriginal Justice Strategy aims to address the following

four overarching areas affecting Aboriginal people:

« “barriers to accessing justice

« lack of Aboriginal representation within LAO and LAO’s
Advisory Services

« lack of Aboriginal legal representation or legal representation
that is appropriately informed on the unique needs of Aboriginal
clients

< improving service on Aboriginal-specific legal issues and
addressing the role of LAO in participating or supporting
Aboriginal specific or driven processes” (LAO, 2011b, p. 2)

Achievements under the AJS include the following:

« all certificate applicants are asked whether they are First
Nations, Métis, or Inuit (LAO, 2009a)

« creation and distribution of a brochure for clients explaining the
importance of informing their lawyer about their Aboriginal
status (LAO, 2009a)

< provision of a five hour extension of legal aid certificate
coverage for Gladue submissions (LAO, 2009a)

« provision of Aboriginal cultural competency training across
LAQ’s clinics and provincial offices (LAO, 2009a)

« development of panel standards for Aboriginal specific legal
issues (LAO, 2009c)

« Aboriginal services were made a priority by incorporating AJS
initiatives into the performance contracts of executive and
managerial staff (LAO, 2009c)

« A First Nation lawyer and an AJS Project Manager were hired
(LAO, 2009c)

« LAO LAW resources reviewed by Métis lawyer (LAO, 2009c)

The original five-year mandate of the AJS was renewed by LAO’s
Board of Directors in 2013. The second phase of the strategy will
focus on:

« Expanding access to Gladue services

« Engaging locally to make service improvements and build
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relationships with Aboriginal communities

< Ensuring sustainability of service improvements

« Updating and improving LAO’s knowledge of Aboriginal legal
needs

« Responding to the crisis in the North

Collaboration with Aboriginal Court Workers

LAO works with Aboriginal Court Workers in locations where
Gladue reports are available. In addition, where pre- or post-
resolution diversion programs are available, staff or private bar
lawyers will work with Aboriginal Court Workers to help ensure
that clients meet the requirements under the diversion programs.

Mental Health Strategy

In July of 2012, LAO reported having a mental health block fee
enhancement that provided additional funding to criminal lawyers
whose clients have mental health issues. At that time, LAO
reported that it was continuing to develop a mental health strategy
that would improve legal aid services for clients with mental health
issues (LAO, 2012g).

The Mental Health Strategy (MHS) will strengthen the capacity of
lawyers, front-line workers, and management to better serve
clients with mental illness. It is a multi-faceted, multi-year strategy
that will improve access, increase capacity, and build on LAO's
current client services. The framework for the MHS was based on
research and over 60 stakeholder consultations. The framework
document was approved by LAO’s Board of Directors in April
2013. A Community Advisory Committee was established to guide
the development of the strategy.

A public consultation paper was released by LAO in December
2013. The consultation is ongoing as of February 2014. The
Mental Health Strategy Consultation Paper is posted on LAQO’s
public website (LAO, 2013m).

LAO is working with the Mental Health Commission of Canada to
develop a training program that would be offered to frontline
workers, staff and per diem. The training would cover how to
recognize certain mental health issues and strategies for how to
assist clients with mental health issues. The training will also be
made available to other legal aid plans across Canada. Some
plans are already involved in the development of the training.
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Financial Eligibility Strategy

The Auditor General of Ontario’s December 2011 report identified
the low financial eligibility standard for legal aid as a problem. The
report recommended that LAO conduct a study of its financial
eligibility test and its impact on low-income Ontarians. In 2012,
assisted by an expert academic committee and a statistical
analysis carried out by an independent consultant, LAO
completed its study. The study confirmed that financial eligibility
for a legal aid certificate, which has not been adjusted since the
mid-1990s, has eroded significantly. Approximately one million
fewer Ontarians were eligible for certificate services in 2011 than
in 1996, thus limiting LAQO's ability to effectively carry out its
statutory mandate of promoting access to justice to low-income
Ontarians.

In 2013, LAO began developing a strategy to expand financial
eligibility for legal aid services and reverse the trend of years of
erosion. The strategy, which is ongoing, focuses on developing
initiatives and pilots that can leverage LAO’s modernization and
build over time. Projects will allow LAO to test assumptions and
mitigate risk.

Criminal Law Strategy (in early planning stages)

In FY 2013-2014, LAO began planning for the development of a
comprehensive criminal law strategy to address a number of
issues and priorities related to the design and delivery of criminal
law services, including legal and financial eligibility, the needs of
priority client groups, exploration of service delivery options and
strengthening quality standards and supports.
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Block Fees pilot project

LAO describes the block fees project as an “integral
component of LAO’s modernization plan” (LAO, 2012b, p.
5). The project pays a fixed fee rather than hourly rate for
the resolution of standard criminal charges by either guilty
plea, stay, or withdrawal of charges. The goal of the project
is to promote earlier resolution of appropriate cases,
reduce court appearances (thereby relieving pressure on
the court system) and reduce the administration of billing
(LAO, 2012b, p. 13).

Mixed model Clinic Information Management System (CIMS)
LAO expects its CIMS project will streamline

LAO is moving to more of a mixed model.

LAO Value Agenda
In 2007, LAO introduced a new strategic

Currently, there are staff criminal lawyers located in | administrative work and build on clinics’ capacity to initiative aimed at improving productivity

regional offices where there is sufficient demand perform statistical reporting and develop clinic
performance measures on service level data (LAO, service delivery. Referred to as “The Value
2012b, pp. 5, 15). As of June 2013 LAO was seeking Agenda,” the initiative set a goal of achieving
proposals on developing the CIMS system (Merx,
LAO developed the LWS in response to decreasing | 2013) A proponent has been selected and
numbers of private bar lawyers participating in legal | development of CIMS is underway.

for staff lawyers to be cost-effective.

Lawyer Workforce Strategy (LWS)

aid work. LAO argues that high tuition costs and
larger student loans are encouraging law students

and/or reducing costs across all areas of

a 1% annual increase in productivity or
savings over a period of five years (LAO,
2009b, p. 6).
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In FY 2011-2012, LAO launched Phase Il of the project,
which expanded the range of criminal charges included in
the block fees to include all summary conviction offences,
super-summary charges, and most indictable charges.
Block fees were also introduced to cover certain
proceedings, including bail hearings, bail reviews, judicial
pre-trials and charter motions (LAO, 2012b, p. 13).

Evidence of success/impact:  LAO reports that in FY
2011-2012, approximately 80% of criminal legal aid
certificates were paid by block fees (LAO, 2012b, p. 13).
LAO has begun to evaluate the block fees pilot project in
FY 2013-2014 to examine the impact the project has had
on legal aid clients, service providers, and on the criminal
justice system in general (LAO, 2012b, p. 13). LAO has
also begun to capture outcome information for certificates
covered by block fees. Counsel handling matters covered
by block fees are now required to enter outcome
information into the online billing system.

Lawyers services and payments improvements

The Lawyer Payments Department introduced several
workflow and document management efficiencies. These
innovations have improved workload management, and
simplified access and paper reduction for staff and for
lawyers using the lawyers billing portal (LAO, 2012b, p. 14).

Evidence of success/impact:  While not necessarily
attributable solely to the use of block fees, LAO reported in
2012 that it had processed over 90% of lawyer payments in
under 60 days (LAO, 2012b, p. 6).

New discretion guidelines

New discretion guidelines were announced by LAO,
effective November 26, 2012 (LAO, 2012c). Following
province-wide consultations with the bar earlier in 2012,
LAO introduced the new guidelines to ensure greater
compliance with the legislation, increase predictability for
lawyers and assist LAO in providing faster and more
consistent decisions on discretion. At the same time, LAO
introduced its new mid-level case management program for
complex criminal cases likely to exceed $8,000 but unlikely
to meet the thresholds for the Big Case Management
Program.

to seek work in higher paying types of legal work
and not criminal, family, or refugee law (LAO,
2010a, p. 43).

LAO describes the LWS a “corporate talent
management system,” which focuses on
recruitment, development, and retention of lawyers.
In addition to hiring new lawyers, the strategy
recruits articling students and provide summer
employment to law students. The strategy also
plans to implement a talent management review
panel, which would make decisions about lawyer
development and delivery of relevant training
programs in criminal law (LAO, 2012b, p. 15).

Evidence of success/impact: In 2012, LAO
reported hiring 76 new lawyers and 51 new articling
students who, over a 10 month period, were
rotated to two or three other departments or
locations within LAO to ensure they had an
opportunity to experience a full range of
experiences, including providing toll-free Summary
Legal Advice, working as duty counsel, reviewing
applications, conducting legal research on their
client’'s case, and representing clients at hearings
(LAO, 2012e).

Paralegals

LAO reports that in 2010 it developed a discussion
paper on paralegals with the goal of improving
paralegal effectiveness and reducing costs (LAO,
2010a, p. 11). LAO currently has a number of
paralegals working in duty counsel offices and
plans to introduce a pilot study that will involve
existing staff who have paralegal licenses taking on
a fuller paralegal role in some duty counsel offices.
LAO is developing quality assurance strategies,
operational supports and data collection tools to
support evidence-based decisions about
paralegals. At these pilot sites, the paralegals will
work as part of an interdisciplinary team that also
includes a lawyer and a legal aid worker (LAW).

The role of LAWSs varies from office to office, but
generally LAWSs in the criminal law context may be

Administrative Savings Pl an

LAO undertook a joint initiative with its legal aid clinics
to find $5.5 million in administrative efficiencies by
2013-2014 (LAO, 2012b, p. 5).

Evidence of success/impact:  LAO reports in FY
2011-2012 program efficiencies, along with
administrative reduction, brought the organization’s
operating deficit down from a forecasted $3.5 million
at the beginning of the fiscal year to $1.3 million at the
end of the fiscal year. This is significant given LAO’s
FY 2009-2010 operating deficit reached $27.6 million
(LAO, 2012b, p. 6).

Performance measurement and evaluation

In 2009, LAO launched a performance measurement
project and created a new internal audit and program
evaluation unit to help identify successes and provide
a means for making more informed decisions about
programming (LAO, 2009b). As part of this initiative,
LAO senior managers and other staff across Ontario
were provided standardized training in the principles of
performance measurement (LAO, 2008a, p. 13).

LAO's also launched a “Q-Newsletter” in FY 2007—
2008 to keep lawyers and area offices informed about
the organization’s quality initiatives and help foster a
“quality culture” (LAO, 2008b, p. 3).

LAO is tracking numerous measures of program

success. Some of these are listed below:

¢ Client Service Centre: LAO monitors, analyzes, and
reports on call volumes, wait times, talk time, and
call abandonment rates. Results are reported in
quarterly reports.

« Enhanced duty counsel: LAO is conducting cost-
benefit analysis for locations offering enhanced duty
counsel to determine whether it is more cost
effective to have staff duty counsel provide these
services, or pay per diem rate to private bar lawyers
(LAO, 2011a, p. 17). Additionally, LAO tracks clients
served, duty counsel assists, final resolution
services, and dispositive outcomes as a way of
understanding the overall outcomes of enhanced
duty counsel services.

The Value Agenda was organized around

five strategic management principles:

¢ Innovation — embrace new approaches to
solving problems.

* Measurement — implement a modern set
of performance measurements tools to
identify successes and inform decision
making.

« Prioritization — establish processes and
criteria to enable LAO to prioritize
programs and allocate resources
accordingly.

¢ Accountability — ensure adequate
management and financial accountability
systems are in place throughout the
organization.

¢ Coordination — improve coordination of
services among programs and
administrative functions (LAO, 2008a, p.
6).

Outcomes for the Value Agenda included
“Direct Savings” (funds that were not spent
as a result of changes through the strategy)
and “Service Improvements,” which include
productivity gains that lead to more services
for clients (LAO, 2008a, p. 10).

Evidence of success/impact: In 2009,
LAO reports its total operational expenses
were under budget by $3.8 million, which
matched the organization’s 1% Value
Agenda target. (LAO, 2009b, p. 6).

2008 review of legal aid in Ontario

A 2008 review of legal aid in Ontario focused
on the “tools and capacities to maximize
effective administration and good
governance of the legal aid system” in
Ontario (Trebilcock, 2008, p. i). The report’s
conclusion emphasizes seven broad
themes, which together, promote “a
sustainable legal aid system that fulfills [the]
collective commitment to the ideals of
access to justice and the rule of law”
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Legal Aid Online

LAO provides lawyers access to its Legal Aid Online

website, which provides secure online access to do the

following:

« receive real time notifications of certificate issuances
(LAO, 2012h)

« make fast-track requests for modifications to certificates,
such as adding or changing charges and backdating to
more closely align with the date the lawyer began
representing their client (as opposed to the date the
certificate was issued).(LAO, 2012i)

« fast track requests for additional hours for matters
involving Gladue principles or clients with mental health
issues (LAO, 2012i)

< submit duty counsel statements

¢ update contact information

« look up annual billing limits

« submit accounts for payment and review status of
submitted accounts and statements

« forward electronic messages through web-based billing
tools, allowing for faster resolution of certificate-related
enquiries (LAO, 2013i).

LAO indicates Legal Aid Online not only saves time, but
also replaces the need to manually fill in forms and send
them by fax or mail. Once submitted, LAO responds with a
decision through an immediate email or text message
(LAO, 2012i).

LAO has also taken steps to ensure the online billing
system is used appropriately. LAO’s compliance division
monitors the online billing portal, targeting areas of risk,
and investigating suspicious billing patterns and profiles
(LAO, 2012b, p. 15). In an effort to improve the online
billing portal, LAO undertook a number of internal workflow
and document management efficiencies that were intended
to result in better workload management for staff across the
organization and for service providers using the lawyers
billing portal (LAO, 2012b, p. 14). In 2013-2014, LAO is
focusing on improving panel lawyers’ experience with the
billing system by consulting on and developing ways of
addressing identified “billing irritants”.

responsible for client intake and triage (assessment
and referral to appropriate services), assisting
lawyers with client queries and preparation of court
materials, interviewing clients, interviewing sureties
for bail hearings, providing clients with procedural
information, liaising and following up on client
progress with internal and external service
providers, including clinics and community
agencies. They may also perform some set date
and assignment court work.

« Division business plans and program performance

measures: as part of its outcomes-based approach
to business planning, LAO is developing business
plans on a divisional level which are aligned with
LAQ's strategic goals and objectives. Town hall
meetings and surveys were conducted across the
province to gather staff feedback about the
modernization initiative and this feedback was
incorporated into the divisional business plans
(LAO, 2012b, p. 15). Additional details about the
LAO Modernization Strategy are under
Organizational Structure.

« Percentage of direct service provision: LAO tracks

the percentage of LAO staff providing direct service
to clients, reporting a shift from 22% to 56% during
FY 2011-2012 (LAO, 2012b, p. 6).

« Justice on Target (JOT): LAO is working with the

Ontario Ministry of the Attorney General (MAG) to
develop appropriate performance measures for the
JOT, such as adjournment rates (LAO, 2011a, p.
12)

¢« Common Measurement Tool: LAO conducts annual

surveys of clients, certificate lawyers, duty counsel,
and clinic staff to gather feedback on program
strengths and weaknesses (LAO, 2008b, p. 2).

Advisory committees

LAO is mandated by provincial law to work with a
range of advisory committees drawn from community
representatives and LAO board members. The
committees provide advice and expertise to LAO’s
board of directors in specific areas of the law,
including criminal law, but also touch on specific
services issues, such as Aboriginal justice and French
language services (LAO, 2012b, pp. 10-11).

Committees may examine new legislation,
demographic changes, client needs, or policy changes
that affect client service. Results of these activities

feed into LAQO'’s business planning process (LAO,

2012b, pp. 10-11).

Shift to lower cost services
In FY 2011-2012 LAO developed a strategy to shift
resources from high cost per unit services (such as

(Trebilcock, 2008, p. 178). These themes

include the following:

1. Reforming the broader justice system to
enable expansion of legal aid resources to
facilitate more timely and more effective
resolution of disputes.

2. A significant increase in financial eligibility
criteria. This issue was raised again in the
Ontario Auditor General’s December 2011
report (LAO, 2012b, p. 5).

3. Provision of some range of legal aid
service to all Ontario citizens on a non-
means-tested basis, including summary
forms of advice. The report argues
providing assistance to middle-class
Ontarians will increase the middle classes’
stake in the wellbeing of the legal aid
system.

4. A focus on greater integration of legal aid
services and a more holistic approach to
client needs rather than the “silo
approach” toward legal issues.

5. LAO taking a more enterprising and
innovative approach to service delivery
and more strategic approach to
maximizing the potential of existing
services (e.g., greater use of electronic
information systems and hotlines; one-
stop forms of service provision; provision
of range of legal assistance to all
Ontarians).

6. A significant increase in the legal aid tariff
and salaries for staff lawyers.

7. A substantial increase in funding for the
legal aid system (Trebilcock, 2008, pp.
178-179).

LAO Modernization Strategy

In January 2010, LAO began a significant

restructuring process, which involved the

following:

¢ Restructuring LAO’s traditional model of
51 independent offices into nine larger
districts, with each of these districts having
an area director responsible for
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Evidence of success\impact:  Between September 2011
and August 2012, 1,191 criminal lawyers submitted 20,000
requests and received LAO decision on changes to their
legal aid certificates (LAO, 2012b, p. 14).

Lawyer Service Centre

LAO provides a toll-free phone line for lawyers who do
legal aid work and cannot find their answers on Legal Aid
Online. The Lawyer Service Centre provides information on
lawyer certificates, billing, tariff instructions, account and
payment status, as well as many other topics (LAO,
2013h).

Evidence of success/impact:  Between April 2012 and
March 2013, LAO surveyed 1,309 lawyers about their
experience with the Lawyer Service Centre. 93% of these
lawyers felt the centre was very or somewhat effective.
63% of these lawyers contacted the Lawyer Service Centre
three to five times throughout the fiscal year (LAO, 2013h).

Lawyer management information systems

In 2008, LAO reported that it was using a Peoplesoft
information management system to manage certificate
lawyers and had developed a new system to enable more
efficient management of duty counsel court and advice
lawyer panel information. Prior to this duty counsel panel
information was managed locally using spreadsheets. This
initiative integrated the duty counsel panel data with the
certificate lawyer profiles in Peoplesoft.

Exploration of Alternative Fee Arrangements (AFAS)

In 2013-2014, LAO is exploring the potential use of service
contracts as a way of paying private bar criminal lawyers
for providing legal aid services. In this pilot program, LAO
will move from payment for services based on hourly fees
to payment in regular instalments, based on an agreement
that the lawyer will manage a certain case load, including a
particular range and mix of cases. The range of cases is
determined based on the lawyer’s practice over the past
three- to five-year period, but has flexibility built in to
address changes that may occur in the lawyer’s practice
during the course of the AFA agreement. The benefits of
the AFA to LAO would include simplification, reduction in
the number of transactions and security of supply. LAO is
hoping to pilot the first AFA in criminal law before the end

certificates for individual and limited representation) to
lower cost services, which provides legal services to
more people at a lower cost per unit of service.
Services in the latter category include web-based brief
services, legal advice, and referrals (LAO, 2012b, p.
12).

To support this strategy, LAO has been focusing on
the use of duty counsel at courthouses and providing
brief services and advice using web-based tools.
Expected benefits of this approach include increased
continuity of services to clients, less duplication of
work, fewer court appearances, facilitation of earlier
resolutions, and more efficiently run courts (LAO,
2012b, p. 12).

Ethics Hotline

LAQ'’s ethics hotline aims to reduce and deter
incidents of wrong doing and ensure integrity of LAO’s
services. The hotline is available via phone or online
24/7 for staff, clients, service providers, and the public
(LAO, 2012b, p. 14). The ethics hotline is operated by
an independent firm to help ensure confidentiality and
anonymity (LAO, 2012d).

Evidence of success/impact:  LAO describes the
hotline as a “compliance best practice” (LAO, 2012b,
p. 14). In January 2012, 27 reports were made to the
hotline, of which 13 were referred to LAO’s complaints
department and 14 to LAQO’s investigations unit (LAO,
2012d).

LAO LAW — research and litigation support

LAO LAW provides research and litigation support for
lawyers who represent legal aid clients. The service is
staffed by lawyers with specific subject matter
expertise. Areas of law covered by the service include
criminal law, Aboriginal legal issues, family law,
immigration and refugee law, correctional law and
mental health law (LAO, 2012b, p. 20, 2013g).

General and issue-specific memoranda are provided
through LAO LAW'’s website. The service also
provides case-specific research to Ontario lawyers in
certificate cases (LAO, 20139).

management and oversight of legal aid
services.

« Moving client services from area offices to
courthouse locations (see Legal Aid in the
Courthouse under Legal Service
Provision) (LAO, 2011a, p. 5)

« Offering a broader range of services in
multiple languages through LAQO’s call
centre (LAO, 2011a, p. 5).

The goal of the strategy was to address
revenue shortfalls through efficiency gains
and reduce administrative costs while
providing continued access to vital services
(LAO, 2010a, p. 10).

Evidence of success/impact:  In FY 2011-
2012, Ontario’s auditor general (AG)
reported that LAO’s multiyear reform
strategy is “heading in the right direction”
because it is striving to improve efficiency in
service delivery. The AG’s report also
makes note of LAO’s efforts to make
appropriate levels of service available to
larger numbers of people, while reserving
costly legal representation for more serious
and complex cases. The auditor indicates
that this approach was “consistent with
[LAO's] legislated mandate, recent studies of
legal aid, and other reforms to make courts
more efficient” (LAO, 2012b, p. 6).

Consolidation of LAO operations

LAO streamlined its operational budget by
$1 million by moving all of LAO’s operations
into a single floor of a single building. LAO
further streamlined rent expenses by moving
LAO offices into local courthouses, which
also saved litigants the stress of leaving the
courthouse to apply for legal aid (Goar,
2013).
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of the fiscal year.

Forms
LAO provides convenient online access to a library of forms
for lawyers (LAO, 2013d).

Lawyer experience standards and professional
development

LAO’s Quality Services Office has worked with private bar
lawyers to develop eight sets of panel standards for
specific types of cases, including criminal, duty counsel
(criminal), Extremely Serious Criminal Matters, and Gladue
panels (LAO, 2013n). Existing panel standards are
currently under review at LAO, and LAO will be working in
consultation with the bar to strengthen and improve panel
standards over the coming year.

Lawyers who are new to an area of practice can be
conditionally admitted to a panel, but must agree to acquire
a necessary amount of experiences within a specified
period of time. This experience can be acquired through
continuing legal education and mentorship (LAO, 2013n).
In 2011, LAO reported it was creating and filming high
quality continuing education programs, which were made
accessible on the LAO LAW website for a nominal charge
(LAO, 2011d) (see LAO LAW under Other Administration)

In January of 2011, it became mandatory for lawyers (staff
and private) and paralegals to submit annual reports to the
Law Society of Upper Canada regarding the completion of
12 hours of Continued Professional Development (CPD)
including three hours in ethics, professionalism, and/or
practice management (LAO, 2011d, p. 2).

All LAO certificate lawyers are required to complete the
annual self report to maintain their standing on LAO’s
panels (LAO, 2013n). Panel lawyers who do not self-report
may be removed by area directors (LAO, 2008b, pp. 7-8).

Evidence of success/impact:  In 2008, LAO reported
79% of panel lawyers self-reported on their compliance
with panel standards. By 2009, 95% of LAQ’s panel
lawyers responded LAO interprets these results as
demonstrating that panel lawyers take both the panel
standards and reporting requirements seriously (LAO,

LAO describes its research and litigation support
services as “a cost-effective, efficient service that
saves duplication of effort across LAO s 4,000
certificate lawyers and 77 community legal clinics, and
ensures a high quality product” (LAO, 2012b, p. 20).

It should be noted that legal aid plans in Alberta and
Manitoba have indicated they also use LAO’s research
memoranda. It is not clear whether this research is
provided to these other legal aid plans on a fee-for-
service or other basis.

Process mapping

In 2007-2008, LAO began using process mapping to

make several improvements.

« Lawyer Services and Payments’ Paperless Project
mapped paper flow process and identified
opportunities for reducing costs of paper usage
and productivity gains.

« The process for approval of discretionary increases
on civil and criminal accounts was mapped.

e The Toronto Area Office intake/SOAP and
filing/bring forward processes were mapped (LAO,
2008b, pp. 8-9).

Additional results were not available in the
documentation.
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2008b, p. 8).

Furthermore, the self-report mechanism has enabled LAO
to keep up-to-date referral lists and analysis of lawyers who
did not self-report provided important information about
lawyers who had not been active for two to three years
(LAO, 2008b, p. 8). No further details on what was learned
about inactive lawyers were available in the documentation.

Learning support for lawyers

In 2008, LAO reported it had a library of 92 DVDs on
continuing legal education aimed at lawyers delivering law
services with panel standards (see above). LAO also
provides a “Practical Tips” series on its website to further
enhance lawyer knowledge (LAO, 2008b, p. 7).

Learning opportunities are also provided through
mentorships. Mentors are recruited from the private bar to
help guide less experienced members of the panels. As of
July 2008 LAO reported it had 44 criminal lawyers qualified
for volunteer mentoring (LAO, 2008b, p. 7). In 2013-2014,
LAO is developing a broader mentoring strategy. LAO has
developed a proposal for providing more mentoring
opportunities for new lawyers. Younger lawyers can gain
experience working on cases in the Big Case Management
(BCM) Program as “second chairs” who attend court and
assist with the case during the trial. LAO is also exploring
the idea of supporting “second chairs” on non-BCM
matters, to allow younger lawyers to gain the experience
they need to be able to transition to BCM work.

LAO also sponsors criminal law seminars to help fill a gap
created by the termination of substantive teaching of legal
areas in the bar admission course (LAO, 2008b, p. 6).

LAO staff lawyers have the opportunity to participate in
regular (once per month) lunch and learn webinars that are
organized by LAO, usually with the assistance of an
external presenter (eg, private bar lawyer or judge).
Webinars are offered on criminal law and family law topics,
and can be counted towards the annual CPD requirement.
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System approach

Partnerships

Law reform

LAO-MAG working group

LAO formed at high-level joint working group with the Ontario MAG. The working group has met on regular basis to
discuss current issues, such as Big Case Management and LAO’s participation in various studies and reviews. The
working group helped create a Memorandum of Understanding on Protocol Cases (cases where courts order the
provincial government to fund the defence of individuals who are not receiving legal aid (LAO, 2008a, p. 12).

Legal Aid Ontario and Humber College
LAO partners with Humber College’s four-year degree paralegal program to provide students with experience
supporting criminal duty counsel at courthouses in three communities (LAO, 2012f).

Justice on Target

The Ontario government’s JOT strategy aims to address delays in criminal court by using an evidence-based
approach to increasing the effectiveness of the province’s criminal courts (MAG, 2013d). The strategy uses target
number of appearances and target number of days until resolution for three types of cases, including less complex
matters (e.g., break and enter, theft, mischief), more complex (e.g., homicide, sexual assault, gang-related
charges), and cases that involve both provincial and federal charges (MAG, 2013b).

The JOT involves numerous initiatives which are meant to improve the province’s ability to meet the established
targets. These initiatives include changes to the way Crown prosecutors’ cases are managed and offices are
structured , increasing the availability of plea courts, and maximizing the use of video conferencing for pleas or
private consultations between defence counsel and in-custody clients (MAG, 2013c).

LAO has launched a number of initiatives under the JOT, including the following:

¢ LAO in the Courthouse (see description under Legal Service Provision)

« Simplified Online Application Portal (SOAP) (see description under Application Process)

« Simplified Financial Eligibility Test (SFET) (see description under Application Process) (LAO, 2013b)

In addition to these changes, LAO participated in the development of the JOT’s performance measures (LAO,
2011a, p. 12) and LAQO’s CEO serves on the JOT's Expert Advisory Panel (MAG, 2013a).

No relevant activities were identified in available documentation.

Through its Group Applications and Test Case Committee (GATCC), LAO supports test case
litigation in many areas of law, including criminal law. Supporting test cases can be a cost-effective
way of providing access to justice to LAQO'’s client base of low-income Ontarians and disadvantaged
communities.
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Compendium of best practices and innovations for im
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| legal aid, 2007 -08 to present — Prince Edward Island Legal Aid Program

Service delivery

PLEIl/self -help

Application process

Legal service provision

No relevant activities were identified in available documentation.

guideline (DELJ, 2013, p. 2).

PEI Legal Aid Program uses a flexible means test that employs
a scale based on income and family size, which is used as a

On April 1, 2010, PEI Legal Aid Program introduced after-hours
telephone duty counsel, or Brydges duty counsel. The program
is staffed by private bar and staff lawyers. Business hour calls
are handled by staff lawyers and after-hours calls are forwarded
to the cell phone carried by the duty lawyer (DELJ, 2013, p. 4).

Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration

Organizational structure

Approximately 20% of PEI"s practicing lawyers accept
occasional legal aid referrals (PEI OAG, 2010, p. 50).

PEI legal aid services are delivered primarily
through salaried staff lawyers. Private sector
lawyers are used in cases where a staff lawyer is
unavailable or more than one party in the dispute
requires legal aid (PEI OAG, 2010, p. 50).

In 2009-2010, PEI Legal Aid reported staff had to
be reallocated to respond to pressures in the
criminal legal aid program. These pressures were a
result of heavy criminal case loads, staff sick leave,
and difficulties in retaining private sector lawyers
(PEI OAG, 2010, p. 50). There are 3.3 FTE criminal
legal aid lawyers in PEI. The reallocation involved
having a newly hired family legal aid lawyer
temporarily handle criminal legal aid and use
private lawyers to handle that lawyer’s family law
docket.

No relevant activities were identified in available
documentation.

The PEI Legal Aid Program was restructured
in 2004 (PEI OAG, 2010, p. 50). This
restructuring did not impact criminal legal aid.

PEI Legal Aid is administered by a director,
who reports to the province’s deputy attorney
general on matters of policy, resources, and
administration. PEI legal aid staff have
autonomy similar to that of professional staff
in programs administered by a legal aid
commission (PEI OAG, 2010, p. 50).

System approach

Partnerships

Law reform

No relevant activities were identified in available documentation.

No relevant activities were identified in available documentation.
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Compendium of best practices and innovations for im

proving efficiency and access to justice in

criminal legal aid, 2007 -08 to present — Commi ssion des services juridiques (Quebec )

Service delivery

PLEI/self -help

Application process

Legal service provision

Conferences

As part of the « Rendez-vous avec la justice » week organized by the Ministry of
Justice, Commission lawyers conducted two presentations on contributory legal aid
at the Montreal courthouse, one for the general public and the other for elderly
persons (CSJ, 2010a, p. 23). The Commission and the Centre communautaire
juridique de Montréal participate in the “Salon Visez droit” which is organized by the
Bar of Montréal. Legal aid counsel are present at the week-long event to participate
in discussions on various legal matters.

Briefs

In 2009-2010, the Commission, with the help of the Comité des communications du
réseau de l'aide juridique, prepared and disseminated 19 briefs (short written texts)
on various legal issues faced by clients (CSJ, 2010a, p. 23). In 2010-2011, 12 briefs
were prepared and disseminated. The briefs touched on various subjects, such as
criminal responsibility, court decisions on robbery, the arrest of youth, the right to an
attorney, etc. Briefs are distributed by the regional legal aid centres to various
organizations in their region and are also available on the Commission’s website
(CSJ, 2011, p. 26). In 2012-2013, 20 briefs were prepared and distributed.

Checklists

In 2011-2012, the Commission and the regional legal aid centres distributed four
checklists which provided specific and concise information to clients. The checklists
are two to three page documents available on the Commission’s website and in the
legal aid centres (CSJ, 2012, p. 25). The checklists provide information on common
law relationships, purchasing used cars, requests for legal aid services, eligibility for
legal aid, and debts. As part of the “Rendez-vous avec la justice” week organized
by the Ministry of Justice, the Commission distributed checklists while the regional
legal aid centres offered activities to the public such as conferences, workshops,
information kiosks, free consultations, etc. (CSJ, 2012, p. 25).

Checklist on financial eligibility

In 2011-2012, the Commission distributed a checklist entitled
“L’aide juridique : une justice a colt $0r”. The checklist
focuses on financial eligibility for legal aid, more specifically
eligibility with a financial contribution (CSJ, 2012, p. 27). The
goal of this initiative was to promote access to legal aid for
disadvantaged people (CSJ, 2011, p. 38).

Evidence of success/impact:.  Over the 2011-2012 fiscal
year, applications processed as part of the financial
contribution component decreased from 14,205 files to
13,969, while the number of accepted applications increased
from 7,969 to 8,001 (CSJ, 2012, p. 27).

Services provided to Aboriginal and Inuit populatio ns

The Commission aims to provide criminal law services to
Aboriginal and Inuit populations that are tailored to their traditions
and cultural identity. To support this objective, the Commission has
developed training and continuing education activities for lawyers
(CSJ, 2013b, p. 8). For example, the Commission will be offering
training and education activities on the Gladue decision during its
annual meetings with criminal lawyers. The training will advise
lawyers of the possibility to request a Gladue report, which
considers the Aboriginal background of offenders and which
judges are required to consider in sentencing.

Mega-Trials Designations

The Act provides a framework for mandatory state financing of
certain legal services and was sanctioned by the Government of
Québec in June 2010. Under this law, the Commission is entrusted
with the responsibility to ensure that the services of a competent
lawyer from within the legal aid network or a lawyer in private
practice are provided to an accused involved in a mega-trial. A
tariff of fees adapted to this type of trial and the creation of a list of
lawyers willing to accept this tariff has reduced the time needed for
negotiating the fees of lawyers involved in a mega-trial. (CSJ,
2010b).

Legal aid centre in the Nunavik region

One of the recommendations emanating from the “La justice en
milieu autochtone” report, prepared by the Court of Québec and
the Ministry of Justice in 2008, was the opening of legal aid centres
in the Nunavik region — one in Kuujjuaq and one in either
Kuujjuarapik or Puvirnitug — to improve service provision to Inuit
populations in the region (Cour du Québec et le ministére de la
Justice, 2008, p. 48).

Evidence of success/impact:  The “bureau d’Aide juridique Baie
d’'Hudson” was established in Kuujjuarapik and a legal aid office
was established in Kuujjuaq (CSJ, 2012, p. 96).

Telephone help line

The telephone help line is guaranteed under the Act respecting
legal aid (22F.1). The Commission is obligated to provide lawyer
assistance through a toll free line to serve citizens of the province.
The Centre communautaire juridique de Montréal is responsible for
managing the service. There are eight lawyers who respond to
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Compendium of best practices and innovations for im

proving efficiency and access to justice in criminal legal aid, 2007 -08 to present — Commi ssion des services juridiques (Quebec )

Service delivery

PLEI/self -help Application process

Legal service provision

calls across the province. This service is offered 24 hours a day.
All individuals, regardless of their income level, have a right to
consult one of the lawyers for legal advice if they have been
arrested or are in custody. There has been an average of 30 000
calls per year since 2002.

Specialized courts

Specialized courts have been established at the municipal court of
Montréal. The « Programme d’accompagnement justice-santé
mentale (PAJ-SM) » was launched as a pilot project and has
become a permanent court. The Commission delegated one of its
lawyers to permanently participate in this court. The lawyer is
present every day to serve clients that appear before the court.
There is a separate court room and the judge can decide not to
preside and can communicate directly with the accused. A liaison
officer and a team of three prosecutors have been set aside for the
court. The municipal court of Québec is developing a similar pilot
project. A court for elderly persons has also been established at
the municipal court of Montréal. Legal aid lawyers are present at
the court and were involved in its creation. A pilot project was also
launched at the court of Québec called “Programme de traitement
des toxicomanes a la court du Québec (PTTQC)". If an accused
has issues with addiction, they are referred to an organisation for
support. Transition houses and criminologists are active
participants in the program. The Commission was involved in the
consultations and development of the projects.

Compendium of best practices and innovations for im

proving efficiency and access to justice in crimina | legal aid, 2007 -08 to present — Commission des services juridiques (Quebec)

Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration

Organizational structure

Electronic billing & direct deposit service

In the summer of 2011, the Commission ceased
printing and mailing almost 84,000 payment
notices for private lawyers and notaries. The
Commission asked lawyers and notaries to
submit all invoices electronically starting
December 31%, 2011. The notices are
accessible via the Commission’s Intranet site.
Moreover, the Commission offers a direct
deposit payment service for lawyers and
notaries (CSJ, 2012, p. 30).

Training for legal aid personnel

Since 2005, the Commission has been organizing
training days for newly hired legal aid lawyers. Regional
legal aid centres have put together a hospitality kit for
new personnel (CSJ, 2012, p. 28). The Commission is
offering training in all areas of the law, including
criminal law, for new lawyers and criminal lawyers
every two years. Training was offered in 2012 and the
Commission is organizing training days for 2014.
Training is also offered during annual meetings for legal
aid managers.

Electronic communications

In 2008-2009, the Commission and the regional legal
aid centres chose to use the Internet as their tool for
electronic communications. Communications are
done through a Virtual Private Network (VPN) used
to transmit data (CSJ, 2009, p. 36). The Commission
is also actively involved in social media such as
Twitter and Facebook to disseminate information and
briefs.

No relevant activities were identified in available
documentation.
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Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration

Organizational structure

Evidence of success/impact: By March 31,
2013, 3,949 lawyers and notaries were

registered for electronic billing (CSJ, 2013a, p.

45). In 2012-2013, the number of lawyers and
notaries using the direct deposit service
increased from 913 to 1,791 (CSJ, 2013a, p.
46). As of 2013-2014, all private practice
lawyers signed up to use the direct deposit
service.

Evidence of success/impact: In November 2008,
more than 300 lawyers participated in two training
days. The workshops involved discussions on the latest
developments in civil, administrative, family, youth and
criminal law (CSJ, 2009, p. 38). In November 2009, the
Commission organized two training days for legal aid
lawyers. More than 300 lawyers, representing
approximately 80% of lawyers in the legal aid network,
participated in the workshops. A total of 33 hours of the
training were accredited by the Barreau du Québec
(CSJ, 20104, p. 28). In March 2011, 56 newly hired
legal aid lawyers participated in a 4-day training
session which provided them with a total of 23 hours of
training accredited by the Barreau du Québec (CSJ,
2012, p. 28).

Training for management

Legal aid managers participate in various training
sessions to develop their skills. For example, training
for managers responsible for financial services and
training to improve human resources management
were offered (CSJ, 2012, p. 29).

Evidence of success/impact: In 2009-2010, more
than 70% of managers participated in some form of
training (CSJ, 20104, p. 27). More than 80% of
managers participated in training activities in 2010-
2011 and 2011-2012 (CSJ, 2011, p. 29) (CSJ, 2012, p.
29).

Plan d’actualisation de répatrtition des effectifs

(PARE)

The Commission continues to implement the Plan
d’'actualisation de répartition des effectifs (PARE) that
was adopted in 2007-2008. The goal of the PARE is to
ensure an efficient and even distribution of resources
across the province to meet the legal aid needs of
clients. The plan allows the Commission to oversee the
changes in data and statistics related to client demands
for legal aid services in the province (CSJ, 2012, p. 36).
Eligibility threshold were increased by 15.3% as of
January 2014. Following this increase, and to meet the
increase in demand in legal aid services, the
Commission has been monitoring potential impacts to

Processing of applications for  legal aid and
closing of legal aid cases

In March 2010, the Commission and the Comité sur
les demandes d’aide juridiqgue completed their
revisions to the policy for processing legal aid
applications and the policy for closing legal aid
cases. These policies are essential tools for the
seamless management of legal aid applications and
for the consistent treatment of cases when closing
files, whether it be for cases involving legal aid
lawyers or private practice lawyers (CSJ, 2011, p.
32).

Software for managing contributory legal aid

service and the cost-recovery of legal aid costs

In 2011-2012, the Commission developed a program
which will allow it to manage contributory legal aid
cases as well as cost-recovery in these cases. The
software is ready to be implemented in the legal aid
network (CSJ, 2012, p. 32).

Results: The software is not yet ready to be
implemented. The Commission is making efforts to
integrate the software with its eligibility software
program. The software is accessible to managers in
the regional legal aid centres but is not yet available
in the legal aid offices.
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Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration Organizational structure

ensure the even distribution of staff.

Evidence of success/impact.  Since April 2008, the
Commission has allocated resources to four regional
legal aid centres allowing them to meet the increased
demand of services or to offer new services. Some
regional legal aid centres have adopted measures for
the redistribution of human resources to ensure an
even distribution of points of legal aid services across
the province and to meet the needs of clients (CSJ,

2012, p. 36).

System approach

Partnerships

Law reform

Roundtables

Representatives from the legal aid centres are present and actively participating in various roundtables across various
regions in the province, particularly roundtables touching on issues of mental health and justice. Legal aid lawyers are
involved in roundtables to mainly address issues relating to the criminal and penal areas of mental health. Several
stakeholders are involved in the roundtables, including the Ministry of Health and Social Services, the Barreau du Québec,
judges, the Office des personnes handicapées du Québec, the Ministry of Justice, etc. Several other tables will be created
throughout the province to make them more accessible in all regions of Québec.

No relevant activities were identified in available documentation.
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Service delivery

PLEIl/self -help

Application process

Legal service provision

Alternative sources of legal help

For applicants who are denied legal aid, the LAS website provides phone numbers
for the Public Legal Education Association of Saskatchewan (PLEA) and the
Community Legal Assistance Service for Saskatoon Inner City (CLASSIC), (LAS,

n.da).

Online PLEI

The LAS PLEI site provides definitions of legal terminology and explanations of

common criminal charges and related issues (LAS, n.db).

Information on self representation

The LAS website also provides a link to the Saskatchewan Provincial Court’s
website which has resources for self-representation in criminal court (LAS, n.db).

Tracking client wait times

LAS uses performance measures that focus on issues of access, including waiting time
for clients to connect with a lawyer for their first appointment, proximity of a physical
access point, and eligibility to receive service. Reducing wait times to get a lawyer
assigned is considered important because of the impact it will have on efficiency of the
system, including reducing the number of appearances and enabling earlier disclosure
by Crown and police.

Evidence of success/impact: Total average waiting times for criminal adults (across
all LAS sites) declined from 2.8 weeks in 2008 to 2.6 weeks in 2013, although peaked
at 3.5 weeks in 2011 (LAS, 2011, p. 9, 2013, p. 7). Total average waiting times for
criminal youth (across all LAS sites) peaked in 2011 at 2.9 weeks, but otherwise
remained steady at 2.4 weeks between 2008 and 2013 (LAS, 2011, p. 9, 2013, p. 7).
LAS reported that data on wait times is anecdotal at this point in time.

Handling all YCJA charges

In 2008, LAS assumed responsibility for all youth charged under the Youth Criminal
Justice Act (YCJA) regardless of financial eligibility. LAS has been able to absorb this
additional work, as the number of youth applications were not as great as anticipated.
Youth intake is now faster than adult intake.

Gladue report training

LAS received money from the Law
Foundation to train its lawyers with
native court workers on Gladue
investigations and reporting. The
training, provided by trainers from BC,
will use the curriculum offered by the
BC Justice Institute. LAS is sending at
least one lawyer from each office.
Training will conclude by May 2014.
LAS will conduct a pilot project to
submit written Gladue reports and
assess outcomes, for Aboriginal
women and young adults (i.e., 19
years of age and older).

Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration

Organizational structure

Limiting private bar appointments

LAS manages interoffice file transfers, especially
private bar appointments, by thorough assessment of
facts to determine whether a true conflict exists.
Where possible, cases are referred to another LAS
office instead of the private bar (LAS, 2009b, p. 17).

Professional development

The Law Society of Saskatchewan requires its
members to receive a minimum level of professional
development to maintain their status as practicing
lawyers in Saskatchewan. In 2010, LAS became an
accredited provider of continuing professional
development (CPD) credits (LAS, 2012, p. 10).
Professional development programs are produced and
presented by LAS lawyers to their colleagues. LAS
indicates that its internal professional development
opportunities provide lawyers with economical access
to professional development opportunities (LAS, 2013,
p. 4). Topics include: fitness to stand trial; dangerous
offender applications; arbitrary detention and right to
counsel; long-term and dangerous offenders;
reasonable expectations of privacy; and sentencing
challenges. Professional development sessions are
available to any practicing lawyer in Saskatchewan,
including Crown prosecutors and private bar lawyers.
Staff lawyers also attend professional development
opportunities outside LAS (LAS, 2012, p. 10).

Information technology

LAS uses a Legal Aid Information Network (LAIN) to
help devise ways to be more client-focused and
improve service (LAS, 2013, p. 4). The system allows
multiple users and offices to manage an electronic
version of a client’s case file. (LAS, 2011, p. 13) The
system also allows LAS to trace client’s experience
through LAS’ administrative and legal services. Using
this system’s reporting capabilities, LAS redefined it's
“abandoned” and closed file statuses into “client
abandoned” and “discontinued”. This information will
feed into adjusting/implementing new processes (LAS,
2013, p. 8). For example, in 2011-2012, 903
application files out of 21,624 files received were
discontinued (LAS, 2013, p. 8) (i.e. a client received
administrative service, but did not receive legal service
before losing contact with LAS). As a result of
research to better understand the issues which lead
these clients to sever their relationships with LAS
before their cases were closed, LAS is changing its
intake and appointments scheduling.

Planning

LAS is beginning a new round of strategic
planning for 2014 — 2017 that will include
review of its policies and processes.
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Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration

Organizational structure

Lawyer retention

LAS tracks rates of leaving and retiring of lawyers
and admin staff as a way of monitoring employee
wellness.

Evidence of success/impact:  Data shows that
between 2010-11 and 2012-13, LAS lost 14
lawyers, but in the end managed to increase its
total number of lawyers by 1 (from 88 to 89)
(LAS, 2013, p. 11). Between 2008-09 and 2010-11
LAS lost 12 lawyers, but increased its total number
of lawyers from 84 to 88 (LAS, 2011, p. 12).

Emergent strategies

LAS uses “emergent strategies,” which are strategies
that emerged from the day-to-day evolution of work
done in each of its offices. For example, some offices
use appointments for client eligibility assessment,
while others allow walk-ins on a first-come/first-served
basis. Each approach is an office-specific strategy
created to serve their clients (LAS, 2012, p. 8).

Low central administrative costs
LAS indicates 94% of its expenditures are directed to
its service offices (LAS, 2012, p. 11).

System approach

Partnerships

Law reform

No relevant activities were identified in available documentation.

No relevant activities were identified in available documentation.
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proving efficiency and access to justice in crimina

| legal aid, 2007 -08 to present — Yukon Legal Services Society (YLSS)

Service delivery

Public Legal Education and Information (PLEIl)/self  -help

Application process

Legal service provision

Online pamphlets

PLEI is provided in Yukon by the Yukon Public Legal Education Association.
However, YLSS offers some PLEI. YLSS provides online access to a pamphlet
explaining client’s responsibility to legal aid and tips for working with their lawyer.
Information is also provided on how to apply for legal aid and what to do if your
application is rejected (YLSS, n.d).

Applications are taken in person and by

telephone.

Aboriginal court worker program

Since 1978, the federal government has funded Yukon'’s Aboriginal Court
Worker Program through the Access to Justice Service Agreements. (Justice
Canada, 2013). The Aboriginal Court Worker Program assists Aboriginal
individuals charged with a criminal offence to ensure they receive fair treatment.
YLSS works with the Aboriginal Court Workers primarily through cross-referrals.

Duty counsel
Duty counsel is provided for first appearances on criminal matters for adults and
youth without consideration of financial eligibility (CBA, 2013, p. 22).

Video-bail hearings
Yukon is just beginning to offer video-bail hearings.

Operations

Managing roster (if applicable)

Managing legal staff (if applicable)

Other administration

Organizational structure

No relevant activities were identified in available
documentation.

Conflicts are handled by creating silos between its
offices so different offices can handle different
accused in a case.

documentation.

No relevant activities were identified in available

No relevant activities were identified in
available documentation.

System approach

Partnerships

Law reform

YLSS participates as a partner in the Domestic Violence Court and the Community Wellness Court.

No relevant activities were identified in available documentation.
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Appendix C — Criminal legal aid in Australia, New Z  ealand, England/Wales, and
Scotland



Overview of Australia’s Criminal Legal Aid System

Overview of Australia’s criminal legal aid system

1.0  Structure / organization

Australia’s Commonwealth (federal) and state/teridl governments have different legal
responsibilities under the Australian constitutiStates and territories are responsible for laws
and administration relating to the criminal justsyestem, while the Commonwealth government
is responsible for national criminal matters, fantdw, migration, and certain civil law (ILAG,
2013). However, it is important to note that state territorial courts are given federal
jurisdiction to hear and determine summary andciathle offenses under national criminal laws.
Australian federal courts do not usually hear cnmhirials — though they may hear and
determine appeals in criminal cases (Crowley, 2p076-8)

Legal aid delivery is arranged somewhat similanlith states and territories being responsible
for the funding and administration of the legal sygtem for criminal justice matters, with the
exception of criminal matters involving Indigenquesople, which are a Commonwealth
responsibility (ILAG, 2013).

There are eight independent state/territory-leegal aid commissions (LACSs) in Australia

which provide access to legal services to the conityjand disadvantaged peoples in particular.
Although LACs are the largest legal assistancerorgdions in Australia, legal assistance may
also be provided by community legal centres, pevyagctitioners, and legal services specifically
for Australia’s Aboriginal people and Torres Stigianders (mostly in Queensland) (NLA,
2013b).

Each state/territorial legal aid commission hagectbr and the directors from these
organizations form the membership of the Natioreddl Aid (NLA) organization (NLA, n.d).
The NLA’s mission is to “promote leadership and agement of a national system of legal aid
through sharing resources, knowledge and system&tinance best practice and value for
money in the delivery of legal aid” (NLA, 2011a).

1.1 Influence of Australian legal aid model

LAC Tasmania’s director indicates Australia’s legal model has influenced other nations to
adopt a similar model. For example, after consiemodels from around the world the
Japanese government decided to model its new dggjalystem on Australia’s. The South
Korean government has also adopted the Australzaen(LACT, 2013, p. 6) [no further details
provided].



Overview of Australia’s Criminal Legal Aid System

2.0 Funding arrangement

LACs are funded by both state/territorial governtseand the Commonwealth government to
provide a range of services, including legal adyaoss most areas of the law), duty lawyer
services, legal representation on grants (crimiiadl, family, and children’s matters), family
dispute resolution, legal education, legal and legal referrals, as well as law and policy reform
(NLA, 2013b). Income is also provided through clieantributions and statutory trust funds
(NLA, 2013b).

Funding arrangements for LACs have changed ovepdke30 years, with state and territorial
governments having to fund more legal serviceaforoader range of laws in comparison to the
Commonwealth government. During the 1980s statei@mitiorial governments were given the
responsibility for providing legal aid, with 55% fafnding coming from the Commonwealth and
45% coming from the state/territorial governmeritisTarrangement allowed LACs to determine
their funding priorities (NLA, 2007). This changedthe 1990s when a new policy was
introduced that reduced the scope of Commonweeadfhl laid funding to matters falling under
theFamily Law Act This left states/territories responsible for lead funding for all other areas
of law (NLA, 2007, p. 2). NLA financial data illusite the resulting funding trend. For example,
in 2007-2008 about 37% (or $192.8 million) of tdtaiding for all legal commissions in
Australia came from the state/territorial governisethis proportion had increased to 47% (or
$291.4 million) by 2013-2014. At the same time fetlunding has remained steady at about
34% (of total LAC income) since 2007-2008 (NLA, 3a). As of FY 2013-2014 federal
funding totalled $213.7 million, which is about $8nillion over the amount estimated for
federal funding in the 2010 National Partnershipe®gnent for Legal Assistance Services,
which is slated to end in June 2014 (Council oftfal@n Governments, 2010, p. 10).

3.0 Access to justice in Australia

Access to justice has been a prominent theme begudst 15 years in Australian studies on
justice reform, particularly in relation to the itipstice system. In some cases these studies have
prompted Australian governments to implement chargmed at improving justice system
efficiency while lowering costs. For example, a 438udy on use of alternative dispute

resolution (ADR) prompted the Commonwealth govemine begin encouraging the use of

ADR as part of a national strategy to create a f&m cheaper and more accessible justice
system” (AGD, 2009, p. 6). The idea of a lower sl more accessible legal system was also
the subject of a 1999 report, which again prompbhedCommonwealth government in 2003 to
more closely examine how to keep disputes out oft@nd ensure that disputes that reach court
are resolved efficiently and economically (AGD, 200. 7).

In 2008, the Victorian Law Commission released necendations for reforming Victoria’'s
justice system. The reforms aimed to make courteraoccessible to minorities, make the law
profession more efficient, accountable, and resperte consumer needs and encouraged civil
disputes be resolved earlier through the use ebbuaburt dispute resolution and other low-level
interventions (AGD, 2009, p. 7).

It is also worth noting that self-generated amdttfund—based incomes have decreased througdhisut t
period (NLA, 2013a).
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Access to justice continues to be a theme in Alistrgustice reform and in recent years LACs
have become front-and-centre in national and $a-efforts to devise a justice system that is
more inclusive, more effective, and more accoumtabhe following sections focus on two recent
and related efforts: the 20@rategic Framework for Access to Justice in thédfal Civil Justice
Systerrand the resulting National Partnership Agreement.égal Assistance Services.

3.1  Strategic Framework for Access to Justice inth e Federal Civil
Justice System (September 2009)

In 2009, Australia’s Attorney General released$trategic Framework for Access to Justice in
the Federal Civil Justice Systeamtich examined the importance and scope of adogsstice
issues in the Commonwealth civil justice systene Tdport identified a mismatch in the current
demand and available supply of civil justice sezgiand programs (AGD, 2009, pp. 7-8).
Although the report focuses on the civil justicetsyn, the report also emphasizes the connection
between civil justice and criminal justice. Spexafly, if the civil justice system (or family

justice system) is able to provide effective eamtgrvention services, this can help prevent civil
(or family) issues from escalating to the crimipatice system; in short, early intervention
through the civil justice system can decrease piatefature demand (and associated costs) on
the criminal justice system (AGD, 2009, pp. 82,4¥42, 144).

However, the report notes funding cuts during #st tliecade have generally led LACs to scale
back resources for civil law matters and focus prity on family and criminal law matters. The
report cites a 78% reduction in legal aid for claiv matters since 1995-1996 (AGD, 2009, p.
120). As a result, the report argues that a shuvatd early intervention through the civil justice
system will require a proportionate shift in gouaent resources for early intervention services
through the civil justice system (AGD, 2009, p. 121

The report proposes a strategic framework aimeguiaing efforts to reform the justice system.
This framework outlined the principles for accesgustice policy as well as the methods for
achieving these principles in practice (AGD, 20091). The framework was intended to serve
as a tool for policy makers, helping them improgeess to justice outcomes (AGD, 2009, p. 8).

The tables below summarize the Framework’s priesigind methodology. While there are some
similarities between the principles and methoda@sgiutlined below, the Framework does not
identify which principles are tied to which methdaigies.
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Table 1: Access to justice principles

Accessibility

Justice initiatives should reduce the complexity of the justice system. This includes using
mechanisms to help people understand how relevant aspects of the justice system, such
as laws and rights, are applicable to them

Appropriateness

The justice system should be structured to create incentives that encourage people to
resolve disputes at the most appropriate level, keeping in mind that legal issues may be
symptomatic of broader non-legal issues. The justice system needs to have the capacity
to direct attention to these underlying issues.

Equity

The justice system should be fair and accessible to all, including those facing financial or
other type of disadvantage. Access to the justice system should not be dependent on the
capacity to afford private legal representation.

Efficiency

The justice system should use the most efficient way possible to deliver outcomes,
realizing that sometimes the greatest efficiency can be found through a formal dispute
resolution process and early assistance to prevent disputes from escalating. The cost of
these alternative mechanisms should be proportionate to the issues of the dispute.

Effectiveness

Justice initiatives should consider a system-wide perspective instead of an institutional-
based perspective. All interacting elements of the justice system should be directed
towards preventing and resolving disputes, delivering fair and appropriate outcomes, and
upholding the rule of law, while also considering the best outcomes for users of the justice
system.

Source: (AGD, 2009, pp. 62—63; Allen Consulting Group, 2012, p. 5)

Table 2: Access to justice methodology

Providing information and ensuring people can reach that information when they need it,

Information I~ . "
to avoid “referral fatigue.
Action Intervening early to prevent legal problems from occurring and escalating.
. Enabling matters to be directed to the most appropriate destination for resolution,
Triage . . .
irrespective of how people make contact with the system.
The traditional adversarial system is no longer relevant or sustainable for most disputes.
Outcomes Both non-court and court-based pathways should be available to pursue fair and

equitable outcomes. When court is involved, it should be accessible, fair, affordable,
and simple.

Proportionate cost

The cost of and method of resolving disputes are proportionate to the issues.

Equip people with the basic skills necessary to resolve their own issues, including

Resilience . S . .

accessing appropriate information and support services.

Legal issues are often symptomatic of broader problems in people's lives and the justice
Inclusion system needs to have the capacity to direct attention to these core issues and what

individuals need to do to address them.

Source: (AGD, 2009, pp. 62-63)

Of specific relevance to this report, the Framewealed for an integrated national approach to
providing legal assistance services through a naticoordination group. The Framework states
that the Commonwealth government should ensuré ésgéstance programs provide greater
priority to prevention and early intervention sees, expand dispute resolution services and
services for self representation, and addresssssfiecting access to services in regional, rural,
and remote areas of Australia (AGD, 2009, p. 139).

A few months after the release of the FrameworkefraterhouseCoopers (PwC) released its
studyLegal Aid Funding: Current Challenges and the Oppoities of Cooperative Federalism
which was prepared at the request of the Austr&mmAssociation, Law Counsel of Australia, the
Law Institute of Victoria, and the Victorian Bar @il (PwC, 2009, p. 1). The study examined
legal aid within the context of cooperative fedesral, which at the time was a new approach to
Commonwealth—state relations based on partnersispsad of “combative and defensive




Overview of Australia’s Criminal Legal Aid System

negotiations” (PwC, 2009, p. 8). The study recomaeelna block funding arrangement under a
national partnership agreement serve as the fundodgl for legal aid (PwC, 2009, pp. 78, 81).

The end result of these recommendations was the@@went and signing of the National
Partnership Agreement for Legal Assistance Senirt@910, which is discussed in detail below.

3.2  National Partnership Agreement for Legal Assist

(June 2010)

3.2.1

Overview

ance Services

In June of 2010, the Commonwealth and state/teialtgovernmentssigned the National
Partnership Agreement for Legal Assistance Ser(ld@A) which had the overall objective of
facilitating reform of the legal assistance seetad providing greater access to justice for
disadvantaged Australians through legal assistaeaces (Council of Australian Governments,
2010). To meet these objectives, the Commonweglikea to provide the states/territories with
approximately $800 million over a four year perlmehinning July 2010 and ending in June of
2014 (Council of Australian Governments, 2010,(. 1

The table below further highlights the key objeetioutputs, and intended outcomes of the NPA.

Table 3: National Partnership Agreement on Legal Assistance

Services — objective, outputs and outcomes

Objective

Outputs

Outcomes

“A national system of legal assistance
that is integrated, efficient and cost-
effective, and focused on providing

services for disadvantaged
Australians in accordance with the
access to justice principles of
accessibility, appropriateness, equity,
efficiency and effectiveness”

Increased delivery of preventative,
early intervention, and dispute
resolution services by legal
assistance providers

Earlier resolution of legal problems for
disadvantaged Australians — avoiding
the need for litigation

Comprehensive legal information

services with seamless referral for

preventative and early intervention

legal assistance in each state and
territory

More appropriate targeting of legal
assistance services to people who
experience or are at risk of experiencing
social exclusion

Increased collaboration among legal
assistance providers

Delivery of efficient and cost-
effective legal aid services
consistent with principles of justice
by LACs

Strategic national response to critical
challenges and pressures to legal
assistance sector

Source: (Council of Australian Governments, 2010, pp. 4-5)

The NPA set out the requirements for state anitagiei LACS® to deliver Commonwealth funded
services according to specific service prioriti€syncil of Australian Governments, 2010, p. 2, A—

2013, p. 21).

The legal aid commissions themselves were nigreatory partner to the Agreement (Legal Aid ACT,

The NPA's reforms were intended to take a holiafiproach to legal service funding, and therefordieg

not only to legal aid commissions, but also comryulgigal centres, Indigenous legal services, andlya
violence prevention legal services. However the @omwealth maintained separate agreements with

these organizations (Council of Australian Governtag2010, p. 2).
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14). The NPA lists service priorities for CommonWedamily, civil, and criminal law matters; the
latter including cases in which a grant of legdl&as being provided to assist a person facing a
Commonwealth criminal offense, who was either #&dabii a person who, if convicted, was likely
to receive a sentence involving imprisonment (CdwicAustralian Governments, 2010, p. A-14).
The agreement also allowed commissions to applyeianbursement of “one-off costs” associated
with providing assistance for a particular Commoaltvecriminal law matter. The NPA is not
overly clear on this point, but this allowance nh@ylimited only to “expensive cases” (Council of
Australian Governments, 2010, p. A-14).

The NPA also includes a service priority for legal applicants who face special circumstances,
including language or literacy problems; intelledfypsychiatric, or physical disability;
geographic remoteness; or any other situation wag@erson would be at risk of social exclusion
(Council of Australian Governments, 2010, p. A-BEhesumably this priority applies across all
areas of law, but it is unclear whether it alsa$@nds regular Commonwealth—state/territory
legal jurisdiction (i.e., the priority would appbgually to disadvantaged individuals applying for
legal aid for state criminal law matters).

Finally, underlying all of the NPA’s service pritiéis are thretgeneral principles (ostensibly
influenced by the Access to Justice Framework) twhijgply to all Commonwealth areas of law,
andin some cases expand the scope of the NPA inte/tetaitorial legal jurisdiction. These
general principles included the following:

» Considering in all cases what other services (lagdinon-legal) may be relevant to an
individual's needs and the appropriateness of afgrnal.

» Providing services focused on resolution of a makie@ugh prevention, early
intervention, or dispute resolution rather thaigdition.

» Considering all preventative and early interventegal education, information, advice,
assistance, and advocacy services a Commonwegithdiel service priority, regardless
of whether the matter falls under federal or statatory law (Council of Australian
Governments, 2010, p. A-13).

3.2.2 Performance measurement

Another key aspect of the NPA was development ntbmarks and key performance indicators,
which were to be used by LACs in their biannuabrépto the federal government (Council of
Australian Governments, 2010, p. 6). However, dasntation is not clear on how the NPA'’s
identified performance targets should be or hawenl@pplied to the LACs.

The NPA states that “[a]ll Parties agree to theomall performance benchmarks demonstrated against
the performance indicators...” (Council of Australi@overnments, 2010, p. 5) (these indicators are
outlined below), but more recent reporting by tlegal Aid Commission of the Australian Capital
Territory (Legal Aid ACT) indicates that because tHPA’s benchmarks are national-level
benchmarks, individual commissions are not necigsapected to achieve the NPA performance

4 There are in fact five principles listed, but arfghese principles is specific to family law athé other

simply clarifies that the listing of priorities uedeach area of law does not follow any hierardlocaer
(Council of Australian Governments, 2010, p. A-13).
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targets (Legal Aid ACT, 2013, p. 21). A differerdgrppective is offered by the New South Wales’
(NSW) Department of the Attorney General and Jasiiho indicates “[tlhe key performance
indicators in the NPA require Legal Aid NSW to amle, over the life of the NPA, a 25 per cent
increase in total services, and a 30 per centaserén advice and minor assistance services.”(NSW-
AGJ, 2012, p. 14). Regardless of how the identifegdets apply to the LACs, the Legal Services
Commission of South Australia points out that Commealth (and state) reporting obligations are a
necessary part of the funding arrangement (LSC, p.@®)

The performance indicators and benchmarks outlim¢ide NPA are summarized in the table below.

Table 4: Indicators and benchmarks in the NPA

Indicator Benchmark

Less than 20% of legal aid grant recipients returning for a grant of legal aid
for the same matter within a two year period
10% increase in number of successful outcomes over four years

Number of successful legal aid
service outcomes delivered by

LACs  Client satisfaction
Number of early intervention « Demonstrate a 30% increase in the number of early intervention services
services delivered by LACs being delivered
Total number of services delivered | « Demonstrate a 25% increase in the total number of services delivered by
by LACs legal aid commissions

Develop and implement an
Information and Referral Strategy to
provide greater access to
information and seamless referral
between LACs and other legal and
non-legal services for preventative
and early intervention services.

Client satisfaction

Number of referral arrangements identified and implemented
Number of referrals in which initial contact was made by the referring
organization on behalf of the client (called a warm referral)

Number of duty services, dispute

resolution services, and grants of

aids in Commonwealth family, civil, | « A maximum variance of 10% from 2009-2010 baseline

and criminal law matters delivered
by LACs

Source: (Council of Australian Governments, 2010, p. 5)

These indicators and benchmarks were further dpedlby Allen Consulting Group in 2012
during the development of the NPA’s evaluation feavark. The evaluation of the NPA has not
been publically released yet, but below are somebss of reporting from NSW Legal Aid and
Victoria Legal Aid (VLA) demonstrating how LACs hawbeen reporting on their commitments
under the NPA. As the figures below show, the nunab& PA indicators commissions report
against can vary state-to-state, with NSW Legal répbrting on three indicators and VLA
reporting on nine different indicators. Legal AicCA does not report on any of the NPA indicators
(Legal Aid ACT, 2013).
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New South Wales Legal Aid
Reporting against Commonwealth benchmarks

Performance indicator Performance benchmark Service count Service count
2009-2010 2012-2013

Number of early intervention  30% increase in the number of 59,927 93,225 Between 2009-2010 and 2012-
services delivered* early intervention services 2013 there was a 55.6% increase in
early intervention services

Total number of services 25% increase in the total 3,182,398 6,278,713 Between 2009-2010 and 2012—
delivered® number of services delivered 2013 there was a 97.3% increase in
total services

Total services excluding 25% increase in the total 1,167,735 1,524,119 Between 2009-2010 and
website page views and State  number of services delivered 2012-2013 there was a 30.5%
criminal law"* increase in total services, excluding

website page views and State
criminal law

* State criminal law services have been excluded from these counts because they are not early intervention in character.
* Because of a change in the methodology for counting website page views, the 2009-2010 website page views figure has been revised
downward since it was originally reported.

Figure 1
(Legal Aid NSW, 2013a, p. 7)

Victoria Legal Aid
“Our Performance — Fast Figures”

Clients 2012-13 201112 % change
Unique clients® 86,861 91,079 | 4.6% down
Preventative services

Information calls to VLA 81,790 76,129 T4% up
Matters dealt with (X 89,463 81,708 9.5% up
Matters referred externally™ [E8 71337 43,997 62.1% up
Publications distributed TZ3 615,568 688,813 | 10.6% down
Community legal education participants 12,770 11434 11.7% up
Community legal education sessions 350 295 18.6% up
Visits to our website 1,061 423 879,807 20.6% up
Early intervention services

Legal advice, minor assistance and advocacy™ [ 51,598 55255 6.6% down

Family dispute resolution services
(Roundtable Dispute Management)

Mumber of conferences 1,217 1,033 17.8% up
Duty lawyer services

In-house duty lawyer services I3 58,581 66,047 | 13.9% down
Private practitioner duty lawyer services 6,722 7123 5.6% down
Casework under grants of legal assistance

Grants of legal assistance U3 39,782 44641 | 10.9% down
Clients receiving govemment benefits B5% 65% -
Clients with no income % 30% 1% up
In-house grants of legal assistance 10,227 11,840 | 13.6% down
Private practitioner grants of legal assistance 29,072 32,301 | 10.0% down
Community legal centre grants of legal assistance 483 500 3.4% down

it | Lagal aid senices provided under the National Partnerchip Agreement on Legal Assiztance Services to achieve the

obiectives and outcomes of the agreement.

Figure 2
(VLA, 2013a, p. 1)
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3.3 Implementation of the NPA

As mentioned earlier, the evaluation of the NPA atsyet been publically released. The
evaluation is examining the costs of accessingcgiservices and securing legal representation and
the resulting economic and social impacts of theeses on both the access and quality of justice
(Legal Aid NSW, 2013a, p. 7). In the absence of #hialuation, reports from the various LACs
were used to gain some insight into the implemenmaif the NPA and any discernable impacts.

Reporting by the Legal Aid ACT suggests that sorA€& have been frustrated by the additional
administrative burdens introduced by NPA reporticggal Aid ACT notes that although the
NPA has had some positive impacts on the commissaperations [details are not provided]
(Legal Aid ACT, 2013, p. 8) and has encouraged dioation and collaboration between legal
assistance services (Legal Aid ACT, 2012, p. 3,dverall impact of the agreement has ranged
from negative to uncertain (Legal Aid ACT, 20123p2013, p. 8). Legal Aid ACT is

particularly concerned about the significant amafradditional administrative burden imposed
by the NPA'’s reporting requirements, which requfeCs and the Commonwealth to develop
and implement a nationally consistent reportingriar (Legal Aid ACT, 2012, p. 3, 2013, p>8)
LAC Tasmania indicates the NLA has twice raisechwlite Commonwealth the need for data
collection requirements to reflect the operatiaomegds of the organization collecting it, so that
data collection remains practically useful andunmtecessarily burdensome (LACT, 2013, p. 8).

Legal Aid ACT also speculates about some of themtal forthcoming recommendations from
Allen Consulting’s review of the NPA. Specificaltiyhe commission is concerned that
recommendations on LAC data collection and repgmiractices may result on LACs being
required to make further extensive modificationdatabases, reporting systems, and associated
businesses processes, which will have substaisés cLAC Tasmania shares this view (LACT,
2013, p. 9). Legal Aid ACT argues additional resesrwill be needed to enable such changes
without adversely affecting LAC service deliverye@dal Aid ACT, 2013, p. 45), while LAC
Tasmania reports that the Commonwealth has indigateould “seek to provide the necessary
funds” to implement such changes (LACT, 2013, p. 9)

Legal Aid ACT also appears to have been frustrageshconsistent NPA funding arrangements
among Australia’s states and territories. Legal AT notes that unlike some LACs, the ACT’s
NPA funding has remained at 2009 funding levelstdughanges in the funding formula for
distributing NLA funds (Legal Aid ACT, 2013, p. 21)egal Aid Western Australia (LAWA)
also raises the issue of a problematic NPA fundmoglel, which has resulted in “an inequitable
distribution of legal aid funding across the natidtAWA indicates that the Commonwealth has
not disclosed its funding formula, which has fragtd efforts to understanding how funding
decisions were determined (LAWA, 2013, p. 40).

Legal Aid ACT and LAWA provide no further details these funding formula issues, but it is
worth noting that Legal Aid ACT receives the sectmwlest amount of grant funding out of all
the states and territories involved in the NPAéreing approximately $5 million from the
Commonwealth government and $5.8 million from th@TAgovernment) (NLA, 2013a). The
ACT is also the second least populous state/teyritbAustralia and is geographically the
smallest (ABS, 2013; Geoscience Australia, 2010gst&tn Australia on the other hand is the

° LAC Tasmania’s director notes that Aboriginaldégervices and community legal centres are algoopa

this data standardization project. (LACT, 20133).
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fourth most populous state/territory in Australredaeceives the fourth largest share of
Commonwealth funding, but LAWA argues thataper capitabasis Western Australfa
actually receives the second lowest level of fugaiat of all the states and territories (ABS,
2013; LAWA, 2013, p. 40; NLA, 2013a).

Other LACs appear to be more positive (or at leastral) towards the NPA’s implementation.
While Legal Aid ACT reports that its 2008—-2012 stac objectives were already aligned with
the goals of the NPA, VLA reports that the NPA sgly informed that organization’s strategic
directions, which includes: access and inclusielationships and collaboration, and
organizational responsiveness. Annual reporting sii®ws that the VLA is going to greater
lengths than the ACT to identify how they are megtNPA objectives (using a system of icons
in their annual reporting to identify activities autputs that correspond to NPA objectives)
(VLA, 2013a, p. i)’ Although supportive of the NPA’s overall goalse LA has also

indicated the objectives and outcomes of the Agesgrare “aspirational rather than easily
practicalised” (VLA, 2013c, p. 7).

Like VLA, Legal Aid NSW’s annual reports also clgaacknowledge the organization’s NPA-
related efforts and credits the Agreement with exioag the reach of NSW Legal Aid services
into rural and regional areas (though provides details on this expansion) (Legal Aid NSW,
2013a, pp. 2, 5). In FY 2012-2013 Legal Aid NSWorted achieving a 31% increase in total
services since FY 2009-2010 (exceeding the NPAHmadk of 25%). The organization argues
that if it includes web page views as a servickad achieved a 97% increase in service since
2009-2010 (Legal Aid NSW, 2013a, p.27ccording to Legal Aid Queensland, counting unique
web page views are in line with NPA counting rulasservice delivery (LAQ, 2013, p. 16).

4.0 Overview of LAC activities

The following sections have been organized accgrtirfour overarching themes that were
observed among Canadian legal aid plans, inclualegssibility, effectiveness, efficiency, and
accountability. In many cases the activities of thalsan LACs fit well into these categories and
in many cases activities fit across multiple categgo For simplicity sake, each activity is listed
under a single category.

Western Australia is fourth largest in terms of plagion, but is the largest state geographicagng
roughly the size of British Columbia, Yukon, andritevest Territories combined (ABS, 2013; Geoscience
Australia, 2010; NLA, 2013a; Stats Can, 2011). LAWWicates the sparseness of the state’s population
adds to the cost of delivering legal assistanceices (LAWA, 2013, p. 40).

Examples of VLA’s NPA reporting on criminal lawrsices includes reporting a 15% increase (to 9,01
in phone calls dealing with criminal law matterslandoubling in the number of referrals made tewl
agencies, which was the result of a new triagesgydteing implemented At the same time, the VLA
reports a 10% decrease in legal advice, minortassis, and advocacy services (VLA, 2013a, p. 46¢. T
report does not provide an explanation for the el@se in these early intervention services for crani
matters or connect this decrease to the massivease in external referrals.

Legal Aid NSW also reports a 56% increase in eatlgrvention services, which exceeds the NPA
benchmark of a 30% increase (Legal Aid NSW, 20p3&). However this figure excludes matters
involving state criminal law (Legal Aid NSW, 2013a,7), which make up the bulk of criminal matters
Australian law. Therefore, it is unclear how wélkkse figures represent NSW Legal Aid’s overall iotpa
on criminal legal aid.
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4.1  Accessibility

In addition to implementing the NPA’s “warm refdgaconcept (Council of Australian
Governments, 2010, p. 6) — LACs have undertakemnaber of other activities aimed at
improving the accessibility of legal services.

4.1.1 Electronic application systems

Numerous LACs in Australia have implemented elagtrgrant application systems, which can
streamline the application process and provideipleltlient entry points to the legal aid
system. Legal Aid NSW indicates its system alloVients to apply for a legal aid grant at the
legal aid office or through a private lawyer. lfecits prefer, paper-based grant applications are
also available (Legal Aid NSW, 2013a, pp. 12, 32).

Legal Aid ACT has also implemented an eGrants aystehich it describes as being one part of
ongoing efforts to develop a more integrated afidieft administrative data system that is less
resource intensive. The system collects all thermétion necessary to determine an applicant’s
eligibility and the extent of legal services togrevided. The eGrants system was introduced in
2010 alongside an electronic invoicing system forgte legal practitioners. In 2011, the system
was adapted to accept applications for extensibassistance. Most recently, Legal Aid ACT
has begun implementing an eGrants system onlinehvid expected to provide a more efficient,
straightforward, and user-friendly approach to ¢gananagement (Legal Aid ACT, 2013, p. 7).
Based on available documentation, it is uncletlvafpublic can apply for legal aid using the
eGrants system.

LAWA has also implemented an online system fortetegc submission of legal aid
applications and requests for extensions by legdepsionals. LAWA indicates the electronic
system uses a simplified means test and also allsers to check on the progress of their
application. Overall, the system is stated to mevaster application turnaround (LAWA, 2011).

LAWA is also working on integrating the other admtrative processes into legal practitioners’
mobile technology. LAWA notes that a priority dugifY 2013—14 will be the development of
electronic forms and templates that can be useditkly and easily record and store client
information. Data collected through these formgd feid into LAWA'’s case management
systems across the agency (LAWA, 2013, p. 26).

4.1.2 Coordinating with community legal services

The NPA required states and territories to estalaiforum that promoted more coordinated and
targeted legal assistance service delivery. The Biates that such forums were to include
representatives from the Commonwealth (Council e$thalian Governments, 2010, p. 7).
Documentation shows that many LACs in Australiaehemplemented forums to improve coordination
of legal assistance services within their statettey and many of these forums include memberships
from community legal clinics, Aboriginal legal seres, and Commonwealth representatives.

“Warm referrals” are used by organizations wheytcannot provide the services needed by thetclien
Rather than immediately sending the individualriother oganization, the initial organization viiibke
contact with a more appropriate service on betfati® client.
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Table 5 below provides details on the various faudhat have been implemented.

Table 5: Legal assistance forums

Forum

Membership

Goals, activities, outcomes

NSW'’s Cooperative
Legal Service Delivery
(CLSD)

Legal Aid NSW regional offices,
community legal centres, Aboriginal
legal service (NSW/ACT), Aboriginal
justice groups and working parties,

LawAccess NSW, local courts, and pro
bono legal services. These services
link with tenancy, domestic violence,

youth, disability and financial
counselling services, neighbourhood
and settlement services, health
services, and regional Legal
Information Access Centres based in
local libraries (Legal Aid NSW, 2013a,
pp. 36-37).

Launched in 2005, the CLSD predates the NPA requirement for a
legal services forum. The program aims to improve access to legal
services in regional areas of NSW by drawing on the collective
resources and know-how of local services, both legal and non-legal,
to address locally identified needs and gaps, and promote access to
legal assistance and information about legal rights and legal services
(Legal Aid NSW, 2013a, pp. 36—37). For example, some of the
community legal education programs offered under this program
addressed supporting “dual diagnosis™ " clients facing criminal
charges and training volunteers to support people with an intellectual
disability who must navigate the court system (Legal Aid NSW,
2012d).

An independent evaluation of the CLSD in 2013 found the program
receives strong local level support by a diverse range of
stakeholders. It also noted that networking, information sharing, and
referral pathways between services have increased as a result of
CLSD activity in all regions, which suggests “an improvement in the
ability and capacity of participating agencies to assist disadvantaged
clients in their legal needs” (Legal Aid NSW, 2013a, p. 37).

Western Australia’s
Jurisdictional Forum

Community Legal Centres Association
of WA, the Aboriginal Legal Service of
WA, Aboriginal Family Law Services,
and the State and Commonwealth
Attorney-General’s Departments”
(LAWA, 2013, p. 40)

Not available

Victorian Legal
Assistance Forum
(VLAF)

Involves Victorian Aboriginal legal
service providers, community legal
centres, and a number of other legal
organizations (VLA, 2013a, pp. 77-78)

VLAF meets to plan and advocate for increased access to legal
services for socially and economically disadvantaged Victorians and
develop a more responsive service delivery model (VLA, 2013a, pp.

77-78).

ACT Legal Assistance
Forum

Prior to the NPA establishing a goal for
seamless referrals between legal
services, Legal Aid ACT had already
established an aimed at improving
cooperation between the commission
and other ACT legal services,
including those for Aboriginal people
(Legal Aid ACT, 2012, p. 3).

Legal Aid ACT reports this forum has been successful in improving
communication between members and improving arrangements for
referrals (Legal Aid ACT, 2012, p. 3).

South Australia Legal
Assistance Forum
(SALAF)

Community legal centres, Aboriginal
legal services, the Law Society,
JusticeNet SA, university law school
advice clinics and state and
Commonwealth governments (LSC,
n.d., p. 8)

Not available

4.2

Effectiveness

The following section discusses LAC activities thave the potential to improve the effectiveness
of the Australian legal aid system.

10

Individuals with a mental illness and co-occugratevelopmental disability.
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42.1 Specialized service delivery

Australian LACs have integrated legal aid servimespecific at-risk populations, including
children and youth, people with mental health issédoriginal Australians, and people with
drug problems.

Children and youth services

A number of LACs in Australia provide specializedjal services for children and youth
involved in criminal matters. NSW Legal Aid’s Chih’s Legal Service (CLS) provides advice
and representation (based on eligibility) to claldand youth under 18 involved in criminal
cases. Specialized CLS duty counsel are availalfiga local or children’s courts in NSW
(Legal Aid NSW, 2013b).

Legal Aid ACT also require youth under 18 to apialylegal aid grants. Youth may also be
referred to the Youth Law Centre (YLC) in Canbewdjch provides free specialized legal
services for young people (12-25 years old). Tarsise is operated by Legal Aid ACT in
partnership with the Australian National Universityd provides legal advice, information, and
referrals, but does not provide legal represemdtivough on occasion YLC staff may
accompany youth to court) (Legal Aid ACT, 2013, Bp-32). LAQ provides a team of
specialists for children and young people in theepile justice system (LAQ, 2013, p. 23).

LAWA also uses a team of lawyers specializing wejuile justice issues. These lawyers are used
to represent youth in court when charged with micral offense, but also provide legal advice
over the phone; provide in-person legal advice, ma#le visits to youth in detention or remand
(LAWA, 2010).

Some LACs have also made substantial efforts twetetommunity outreach, awareness and
education campaigns targeting youth crime issuasekample, five LACs (including Legal Aid
ACT and Victoria Legal Aid) and two interstate commmity legal centres collaborated on
creating theéBelow the Belbnline app for youth (VLA, 2013b). The app is adret informing
youth about laws in relation to sexual consentdsgnerotic pictures (sexting), and
cyberbullying (Legal Aid ACT, n.da). Victoria LegAld has also co-developed a tool with a
similar purpose, targeting young people with miitkllectual disabilities (VLA, 2013a, p. 18).

Legal Aid NSW has involved itself in developing ianovative online crime prevention film
project called BURN. BURN is described as a “grdtyme drama’ depicting how high-risk
group behaviour can quickly spiral out of contiithe website provides a number of interactive
features, giving background on the legal rights iypés of crime that were depicted in the film,
as well as teacher resources. The website inchwddsshops for youth workers and provides
resources on cyberbullying and sexting (Legal ABVW 2013b)

Mental health services

A number of Australian LACs provide services speaify aimed at helping individuals who have
mental health issues and are facing criminal clgar@ee organization — LAC Tasmania —
indicates mental health services are among itptapities (LACT, 2013, p. 3). LAC Tasmania
provides assistance in guardianship tribunals wimglmental health and also criminal law matters
that have been complicated by mental health is@u&ST, 2013, p. 3). Legal Aid Queensland
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reports that it operates a mental health unitphatides advice and representation for people
charged with criminal offices and have been retetoemental health court (LAQ, 2013, p. 23).

LAWA has recently partnered with the state govemtseViental Health Commission to deliver
the Mental Health START (Specialized Treatment Reterral Team) Court pilot, which diverts
people with mental illness into individual treatrhand support plans, which will provide a
longer term support network that can help individumanage their mental health and make
positive changes (LAWA, 2013, p. 26). Potentialicgrants are referred to the START Court,
where they are screened and then may voluntatipidhrough with therapeutic programs
aimed at addressing their mental health issue®#eadding behaviour (Government of Western
Australia, 2013).

Legal Aid NSW has developed a mental health sematled the Client Assessment and Referral
Service (CARS). The service helps identify howrti psychosocial difficulties may be
impacting their legal problems. An assessment igemrfor court and the clients can be referred
to appropriate services for assistance (Legal A&Y\\ 2013a, p. 26). The reports are written
under Section 32 of thdental Health (Forensic Provisions) Aethich provides a diversion
option for people who are facing criminal charged also have a mental iliness, intellectual
disability, or acquired brain injury (Legal Aid NSV2013a, p. 26). An evaluation of the CARS
project found “overwhelming evidence to supportphevision of intensive case management
for diversionary measures under section'3®’egal Aid NSW, 2013a, p. 26). The evaluation
also underscored the importance of proactive casegement in collaboration with clients,
their family and other professionals and the imgace of using referral follow ups to ensure
clients are receiving the help they need from comigtbased service providers (Legal Aid
NSW, 2013a, p. 26) .

Aboriginal Australians

Every state and territory in Australia has its oboriginal and Torres Strait Islander Legal
Service (ATSILS), which provides culturally compatéegal assistance services in criminal,
family, and civil law and undertakes community llegducation and law reform activities. As
mentioned earlier, many of Australia’s LACs cooatmservices with these ATSILS providers
through their legal assistance forums, which aregaired component of the NPA.

Some LACs appear to work more closely with thetal)ATSILS. LAQ for example, reports
that it provides funding to support ATSILS to prdeiduty lawyer services in two communities
and provides grants for ATSILS clients involvedccnminal law and other matters. LAQ also
operates an Indigenous Information Hotline whickegiAboriginal and Torres Strait Islander
callers priority so they can access legal infororaaind advice (LAQ, 2013, p. 27).

LAWA is also involved in providing services directb Aboriginal and Torres Islanders. LAWA
reports that it increased its duty lawyer servitesisponse to the withdrawal of services by the
Aboriginal legal service in Western Australia (LAW2013, p. 26).

1 The evaluation found that 85% of clients completeeir order and after 12 months 62% had not re-

offended (Legal Aid NSW, 2013a, p. 26).
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Drug court

Some Australian LACs provide specialized serviaesfients facing drug charges. Legal Aid
NSW runs a drug court program that provides defetsdaith an alternative to jail if they
undertake a 12 month treatment or rehabilitati@y@m. To participate, defendants must plead
guilty (Legal Aid NSW, 2012c). Legal Aid Queenslandicates that it is continuing to provide
legal assistance and representation for drug dememigfendants in the mainstream criminal
justice system following the closure of five druguds in that state (LAQ, 2013, p. 24).

4.2.2 Appropriate and proportionate service deliver vy (triage, brief
advice, expanded duty counsel)

VLA is implementing a few projects that are aimédhgproving and prioritizing access to legal
aid services. For example, VLA has implementedgetad duty law service for adult summary
crimes, which helps ensure people facing the nasbiss charges are given priority for service.
VLA reports that the project has allowed duty laveyto dedicate more time to clients in
custody, spend more time with those facing the reegbus charges, and assist those clients
with complex needs (VLA, 2013a, pp. 26-27).

VLA has also implemented a Client Access and Triaggect (CATP), which is aimed at
reducing “referral roundabout” by providing infortitan and advice in appropriate matters
within a single call. The project was developegtovide easier access to services, identify and
prioritize people most in need, and ensure the@pm@teness of referrals.

The CATP project was undertaken as part of Victemdbligations under the NPA to increase
provision of early intervention services (VLA, 201)3As part of this initiative, VLA worked

with a local youth justice centre to improve adwegvices and developed a “post-admission
legal health check™ for youth detainees. As pditoeffort to help youth break cycles of
reoccurring criminal activity, VLA also providegganeral assessment of all outstanding legal
issues young people may have, to ensure outstarsdings can be addressed prior to the young
person’s release into the community (VLA, 2013&3).

4.2.3 Advocacy

In 2011, the NLA made plans to form working grotgsnonitor research and proposed
legislation (NLA, 2011b, pp. 4-5). These workinggps would examine proposed legislative
reforms in specific areas of practice and thenntepack to the NLA director’'s meeting and
make recommendations as appropriate. Few detailsremwn on how (or if) these NLA plans
were implemented and it is unclear how the impegm@ommonwealth funding cuts to the
policy reform arms of LACs (World News Australiadia, 2013) will affect these plans.

Regardless of the NLA'’s plans, annual reportingnfithe LACs show some legal aid
commissions have done a lot of work in this area.exampleas part of the NSW

government’s law reform commission process (whiavijges the state government with policy
advice on specific legal issues raised by the 'stateorney general), consultations are conducted
with legal experts, which allow these stakeholdemnake a formal submissions to the law
reform commission regarding the law in questioneSghsubmissions are then considered in the
commission’s recommendations to the government (NRA&, 2013).
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Since 2010, Legal Aid NSW has made approximatelgii8nissions regarding criminal law
reform. The organization has also produced mangngsgions concerning civil and family law
(Legal Aid NSW, 2014a). Examples of criminal lawbsussions include discussion on
reforming the criminal justice system to encouragpropriate early guilty pleas (Legal Aid
NSW, 2013e, 2014b); inquiring into the value ofstice reinvestment approach” to criminal
justice in Australia (Legal Aid NSW, 2013d); ansbpiding commentary on the need for and
direction of bail reform (Legal Aid NSW, 2011a, 2

In FY 2012-2013 alone VLA submitted a total of 2@ Ireform or legal policy submissions
(VLA, 20134, p. 32). Among these was a policy sigsoin on the Victorian Parliamentary
inquiry into sexting (VLA, 2013a, p. 32). The airhtbe submission was to ensure that young
people caught sexting are not unfairly subjectrtminal offenses designed to target adults
involved in creating or disseminating child porraygny. The VLA reports that the state law
reform committee adopted all of VLA's recommendasi¢VLA, 2013a, p. 32).

LAQ also makes formal expert submissions on govemntnpolicy and law reform issues. In
2012-13, LAQ put forward submissions on five topiosluding a criminal law amendment bill
and a document titleBlueprint for the Future of Youth JustiieAQ, 2013, p. 32). The outcome
of these submissions is not discussed.

4.3  Efficiency

Numerous LACs have used technology to improve theency of legal aid operations.
Efficiencies have also been found by implementiag-technological means to manage system
delays. These approaches are discussed in thersebtlow.

43.1 Increased use of technology

All of the Australian LACs provide access to a ftelephone legal helpline, though the extent of
services and complexity of the system varies regjlpnGenerally, the helplines are used as a
first point of contact with clients to provide basegal information or advice.

The Northern Territory LAC indicates it developetedpline and call centre as part of its
obligations under the NPA (NTLAC, 2013, p. 21). §hefers the NPA'’s intention to improve
linkages between LACs and other appropriate legdlreon-legal services and improve the
accuracy and effectiveness of referral practicesi(Cil of Australian Governments, 2010, p. 6).
The NPA also refers to “warm referrals,” when ilittontact is made by the referring
organization on behalf of the client (Council ofsialian Governments, 2010, p. 6).

VLA reports that its phone system has made it easié cheaper for people to contact legal aid.
As a result, demand for the service has increaseéd/aA has had to increase staffing levels to
cope with this demand, while also delivering maseplex advice and “warm referrals” to VLA
legal staff or other agencies (VLA, 2013b). Perhapsinintended consequence — this increase
in call volume and call complexity has resultedonger call and handling times and more calls
going unanswered (VLA, 2013b).

Other LAC annual reports also show a strong denfi@niglephone help lines. Northern
Territory LAC notes that after launching its hefy@iservice, there was a 44% increase in calls
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compared to the previous fiscal year (NTLAC, 204.321). LAWA reports that 2012—-2013
alone it received 73,890 calls from the public (LAV2013, p. 35).

It is important to note that many of these callymat be related to criminal matters. NSW
Legal Aid reports that most of its calls are abaeidt, family law, parenting arrangements,
property settlements, domestic violence orderdswikighbours, and car accidents (Legal Aid
NSW, 2012a, p. 31). However, given the early irgation priorities of the NPA and the focus
on civil issues before they escalate to criminsiies, these types of calls (and this type of
service) seem to be exactly what the NPA intendexidate.

Other technological innovation

LAQ indicates it provides free legal advice and oniassistance through phone but also via
video conferencing through its Prison Advice SezvicAQ indicates video conferencing has
help achieve significant savings in travel time andts (LAQ, 2013, p. 19).

4.3.2 Managing system delays
Choice of counsel

Legal Aid ACT reports that clients who have qualififor legal aid may ask for a particular
lawyer from private practice or from the commissibat if a situation arises in which in-house
lawyers have special expertise in a specific maltiegal Aid ACT may appoint its own in-house
lawyer to represent the case (Legal Aid ACT, 2@l 3,8). Similarly, the Legal Services
Commission of South Australia allows clients to moate private practitioners as their solicitor
of choice if the commission determines the choscappropriate. Otherwise, the commission
will choose a suitable practitioner from amongsiisff lawyers or from private practice (LSC,
n.d., p. 68).

Also relevant to choice of counsel, LAQ notes thatanages the cost of providing criminal
representation in complex and high-cost cases ing uis-house legal staff (LAQ, 2013, p. 23).
This strategy thus affects clients’ choice of calrfse., private lawyers are not available for
these cases). VLA reports that it is examininggbential for using in-house lawyers in all
major trials, except in cases where staff capamwityonflict of interest preclude such an
arrangement (VLA, 2014, p. 13).

Incentives

Victoria Legal Aid is conducting consultations tvéstigate improving the quality of criminal
trials. Among the options being considered is aitaahal payment for solicitors who can
resolve cases through negotiation at or beforerpirehry hearings (VLA, 2014, p. 10).

433 Mixed model

Mixed model service delivery is the norm among Aalgin LACs, but each commission varies
in the amount it uses private lawyers to delivgaleaid services. For example, in 2012-2013,
about 43% of Legal Aid NSW’s case and duty servigere provided by private lawyers (Legal
Aid NSW, 2013a, p. 10), while about 55% all legal grants through Legal Aid ACT used
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private lawyers (Legal Aid ACT, 2013, p. 22). D&tam LAC Tasmania (LACT) shows that use
of private lawyers can also vary depending on tiea af law. In 2012—-2013, LACT used private
lawyers in 45% of criminal matters, 63% of familatters, and 57% of civil matters (LACT,
2013, p. 10). Data from VLA shows use of privatagtitioners may also vary depending on the
type of service. In 2012—-2013, only 10% of dutycsel matters were handled by private
lawyers, while 73% of legal aid case work was haddly private lawyers (VLA, 2013a, p. 1).

In contrast to these examples, LAQ uses a senalieetdly model that allocates 80% of all legal
aid matters to private lawyers (LAQ, 2013, p. 13)levthe NTLAC historically has used private
lawyers in less than one third of its approved lleghapplications (NTLAC, 2013, p. 32).
NTLAC indicates it only uses private lawyers wheplécations are received from private
practitioners, the commission is in conflict, ocka in-house capacity (NTLAC, 2013, p. 23).

4.3.4 Mentoring

VLA indicates that it has a statutory obligationpt@vide opportunities for law students to obtain
experience in legal aid work. Work placements aowided to law students who previously
observed and participated in legal advice clinred duty lawyer services (VLA, 2013a, p. 76).
Legal Aid ACT also operates a work experience dandent placement program (Legal Aid ACT,
2013, p. 143). LAWA reports that it works with meenb of the private bar to mentor junior staff
lawyers. For example, members of the private braet as instructing solicitors in major
criminal matters, such as murder and armed robiotg (LAWA, 2013, p. 26).

Mentorships are also encouraged by recognizingéaswyho volunteer their time to mentor in-
house lawyers. The Legal Services Commission offSAustralia reports lawyers who mentor
in-house criminal lawyers are eligible to receilie South Australian Law Society’s Justice
Award (LSC, n.d., p. 7).

4.35 Business practices

VLA provides a number of examples of how that ofgation is using systematic program
review to manage change and instil greater orgtaira accountability. VLA indicates it is
implementing a financial performance model to measie cost and value of VLA’s advocacy
work across all areas of legal practice (VLA, 2018a30). It is also investigating fee
restructuring reforms that would organize fees @pmprovals around phases of a criminal case
rather than certain court events (VLA, 2014, p. 10)

4.4  Accountability

Accountability and transparency are key issuesghaddressed across all the Australian LACSs.
Systematic program review and performance measunemaee been some of the more common
approaches taken by Australian LACs. These araisiésd below.

44.1 Performance measurement

As indicated earlier, the NPA set out a numbendfdators focused on evaluating delivery of
the Agreement’s intended reforms to the legal ada@ (see intended outcomes in Table 3
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above). However, documentation is unclear on h@NRA's identified performance targets
apply to the LACs. Also worth noting, LACs vary baw many of these indicators they report
on in their annual reports (see Figure 1 and Figuabove), making it unclear whether reporting
on all the NPA performance measures is mandatory.

There are however other performance measuremaenwitiastunderway in Australia. Currently, the
NLA website provides public access to a range o€Lstatistics. The site does not explain the
purpose for posting these statistics or how thesxeweempiled and most of these statistics are not
relevant to the performance indicators includethenNPA. However, it is notable that the NLA’s
data includes a measure for duty counsel servezeTable 6 below). The NLA has expressed
frustration with the NPA evaluation framework failing to recognize duty services as an LAC
output that is in line with th8trategic Framework for Access to JustibA, 2012, p. 3).

Table 6: National statistics available through NLA

Measure Description

Applications - received Count of all new applications by law type and jurisdiction.

Count of applications approved, refused, pending, withdrawn by law

Applications — status type, and jurisdiction.

Applications — monthly Statistics on month to month change in application status.
trends
Practitioner type Approved cases by law type.
Duty lawyer Count of duty appearances (in-house and assigned) by law type,

jurisdiction. Count is based on individuals assisted, not sessions.

Legal advice Count of legal advice occasions of service, by law type, jurisdiction.

Includes age, gender, and Aboriginal status of applicants, by law type

Demographics and jurisdiction.

Source: (NLA, 2014)

Other observers have also been critical of the NRp#Oposed measurements. In 2012, Curran
Consulting — working with Legal Aid ACT — arguedetftNPA’s performance measures
focused too much on quantity and overlooked thdityua legal aid services. The author states
that measurements of legal services need to bistreatelevant and fair, and therefore should
clearly define how overall goals (such as the NR#®ad ideas of holism, social inclusion, and
greater service coordination) would translate priactice (Curran Consulting, 2012, p. 9).

Following numerous criticisms of the NPA’s performea measuré$Curran Consulting

suggests an approach that would “reconcile the aimdsobjectives of the NPA and the realities
of what legal aid services provide (and can providiéh a realistic measurement of matters
within a legal aid service’s ability to control” g@an Consulting, 2012, p. 13). The researcher
lists a number of legal service outcomes and deslihat are demonstrated by these outcomes.
These are listed in the table below. Note thagtiaities listed in the second column were
integrated into the questions and statements Iowssurveys, interviews, and focus groups that
were conducted with Legal Aid ACT staff as paradfial run of the research methodology
(Curran Consulting, 2012, pp. 25-28).

12 Criticisms include the NPA'’s outputs not mentimgihe quality of legal services and overlooking éfifect of

legal services. Also, Curran Consulting argues iy of the NPA'’s outcomes are actually indicatidrs
something else that could be measured more broadihexample, the NPA never defines “seamlessnadfer
so it is unclear when “seamless referral” has aeclCurran Consulting, 2012, pp. 11-13).
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Table 7: Curran Consulting alterative to

NPA measures

Outcomes

Qualities demonstrated by outcomes

A good client interview

Holistic, joined---up, quality, problem identification, empowerment, good
practice, early intervention, prevention, responsiveness, client centred,
ADR, targeting, expertise.

Clients with chaotic lifestyles attend
interviews, appointments, and court
dates

Early intervention, prevention, empowerment, client centred,
Holistic, targeting.

As appropriate, sentences are
minimized or unsubstantiated charges
are dropped

Rule of law, efficiency, good practice, expertise.

Clients are better able to plan and
organize their legal affairs

Early intervention, prevention, empowerment, quality, good practice, client
centred.

Improvement in the client’s interaction
with the legal system

Early intervention, prevention, empowerment, client centred.

Consideration of issues before a court
or tribunal enhanced because the
lawyer asked questions/raised issues
and brought the client’s story before the
court

Rule of law, quality, voice, flexibility, good practice, client centred,
responsiveness, ADR, expertise.

Client is better able to understand their
legal position and the options open to
them

Early intervention, prevention, empowerment, good practice, quality.

A process is undergone in which the
client is listened to, respected and given
fearless advice of their legal position

Quality, client centred.

Relationships and trust building with
other legal and non-legal support
agencies enabling client referral and
support

Early intervention, prevention, Holistic, joined---up, good practice, quality.

Holding of authority to account

Early Intervention, prevention, Holistic, joined---up, good practice, quality.

A holistic service delivered to the client
through collaboration, networking,
community legal education, and joined-
up services

Good practice, client centred, problem identification, collaboration,
prevention, early intervention, Holistic, joined---up.

Source: (Curran Consulting, 2012, p. 27)

4.4.2 Lawyer guidelines and standards

Some LACs in Australia have undertaken the devetyrof guidelines or standards for lawyer
practice to help ensure legal aid services areeleld in a consistent and high quality manner.
For example, Legal Aid ACT recently developed CrialiLaw Practice Standards, which
established the principles for client responsiesit briefing counsel in Supreme Court matters,
sentencing, Supreme Court appeals, and duty cosesates (Legal Aid ACT, n.db).

VLA has also developed a number of practice statgjaovering more general areas such as
case work, duty counsel, and legal advice (VLA,201. 75). One example of such standard is
VLA'’s implementation of “coordinated briefing” fdawyers involved in criminal trials. This
practice helps identify and build up junior counsigl experience and ensure briefing practices
are equitable to all barristers, including womed ardigenous peoples (VLA, 2013a, p. 30).

VLA is also examining the potential for using systgic review of case data to identify cases with
anomalous features, such as a case being resatvadadter date listed for trial, the jury being
discharged, an appeal for conviction being alloveatcerns being raised by the trial judge or
prosecutor, and the trial duration estimate bemgdeu by 30% or more (VLA, 2014, p. 14). VLA
would seek explanation of the anomalies from tlafiioners involved. Unsatisfactory
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explanations could result in a warning, non-paymentemoval from the commission’s panel of
private lawyers (VLA, 2014, p. 14).

LAQ has developed best practice guidelines spadifi¢or in-house and private lawyers who
provide legal aid services to Indigenous peopleshat services are provided in culturally
appropriate ways (LAQ, 2013, p. 27). LAQ has alsealoped a handbook for duty lawyers that
includes sections on representing clients with mddmalth issues, intellectual disability, or
cognitive impairment (LAQ, 2013, p. 29).

However, not all guidelines are meant to addresditguand not all guidelines are accepted by
the wider justice system. An example of this is V& guideline that allowed instructing
solicitors to be present for only two half daysaafriminal trial, whereas previously they were
funded for the whole trial. However, the intendedtcsavings were never fully realized because
two Supreme Court judges ended up staying triataume instructors were not available for the
full duration of the trial. Not long after VLA intiduced a revised guideline allowing instructing
solicitors to attend every day of the trial (VLA)23a, p. 43, 2014, p. 12).

Even prior to the creation of the NPA in 2010, parfance measurement was a well-established
activity among Australian LACs. Larger LACs suchLagjal Aid NSW began reporting against
their own key performance indicators (KPIs) in 26Pd05 (Legal Aid NSW, 2006, p. 3). These
KPIs focused on three overarching areas of perfoceand included specific measures and
annual targets (discussed in table below). Thederpgance areas and many of the associated
measures were still in place as of FY 2012—-2013adufition to these KPI, Legal Aid NSW
developed a set of service delivery targets in B¥&-2009 and began reporting on these targets
in 2009-2010 (outlined in table below). The orgatian developed these service
recommendations following recommendations fromatier performance audit by NSW’s
Auditor General (Legal Aid NSW, 2009, p. 3).

Table 8: Legal Aid NSW key performance indicators and serv  ice delivery targets

Community
awareness of
legal rights and
responsibility

The goal of this KPI is to provide accurate, timely, and helpful advice and ensure the
community has access to information and advice. In FY 2005-2006 performance
measures included client satisfaction rating, average wait times for advice appointments,
and number of community members accessing various services, including advice,
community legal education, and number of internet pages accessed (Legal Aid NSW,
2006, p. 3). Most of these measures had an associated target. By 2012—-2013 most of
these measures were still being used by Legal Aid NSW; some new measures were added
(or clarified), including the number of information services provided and the number of
publications distributed (Legal Aid NSW, 2013a, p. 6).

Accessibility to

The goal of this KPI is to provide socially and economically disadvantaged people
appropriate legal service. It includes a measure of the means test income limit as a percent

legal aid of the national minimum weekly wage and the percent of local court sittings serviced by
duty counsel (Legal Aid NSW, 20086, p. 3).
The goal of this KPI is to provide legal representation according to law and best practices.
Representation Measures include the percent of “satisfactory comprehensive in-house file reviews,”
service number of commission lawyers with specialist accreditation, and number of commission
standards lawyers attending in-house and mandatory continuing education sessions (Legal Aid NSW,

2006, p. 3).
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Table 9: Legal Aid NSW key performance indicators and serv  ice delivery targets
Each service delivery includes the targeted and actual performance
e #of legal advice <« # of in-house e #of community <« # of locations with
services and assigned legal education regular outreach
Service delivery prov?ded _ duty services sessions + # of locations with
targets o f#of _|nf0rmat|0n prowdeo! o # Of. outreaqh regulla( outreach for
services o # of family advice services Aboriginal
provided dispute communities
resolution
conferences

Smaller LACs have also engaged in various leve[seoformance measurement activity.

NTLAC has been reporting on targeted performandeators since at least 20002001,
including counts per 1,000 head of population égal advice provided, duty lawyer services,
applications (received, approved, refused), areptedne legal information. These measures
were still in place in FY 2012-2013 (NTLAC, 2005,22, 2013, p. 33). However the
performance indicators do not appear to be pastvefarching organizational goals, as seen with
Legal Aid NSW. The LACT has been reporting annwaf@rmance data since at least 2006 —
some of these statistics are the same as thosageéty NTLAC — but LACT does not include
performance targets or overarching organizationalsy(LACT, 2006, p. 25, 2013, p. 24).

4.4.3 Other research

Legal Aid NSW has been very active in conductirgeegch to guide and support its practices. The
organization has undertaken (or contracted ougares projects that have examined a wide range
of issues relating to criminal law and the legdl system. Some examples include examining the
provision of advice, minor assistance, and outreachiminal law matters (Forell, Ramsey,
McDonald, Williams, & Law and Justice FoundationN#w South Wales, 2013); analysing
criminality among Legal NSW'’s highest users (Le§a NSW, 2013c); and reporting on the
growing criminalization of children living in outkdhome care (Legal Aid NSW, 2011b).

Legal Aid NSW also conducts and publishes clietisfection surveys and undertakes studies to
examine the efficiency and effectiveness of sessitegal Aid NSW provides links to its annual
client satisfaction reports on its website. Thageeys examine how clients are referred to legal
aid and the accessibility of and potential barrierlegal aid, and analyses of legal aid wait
times, types of assistance, information provided, i@eferrals made (Tavner Research, 2013).

Other studies have examined more specific elenwdritegal Aid NSW'’s services to assess their
efficiency and effectiveness. For example, the 2888ssment of the organization’s Client
Assessment and Referral Service, which provided&lLagl NSW in-depth and professional
assessments of individuals with mental ilinessgetymental disabilities, and brain injuries to
understand the relationship between the individguaitory and the individual’s criminal

behaviour (Legal Aid NSW, 2008) The review foundttivhile the service was regarded as
invaluable by internal and external stakeholdeespahd for CARS reports exceeded the capacity
of the program. The review made several recommenrdato improve service delivery, including
implementing a new information and referral databeasd creating three new positions focused on
mental health, Aboriginal clients, and children haeAid NSW, 2008, pp. vii—viii).
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Overview of criminal legal aid in New Zealand

For people in custody or facing criminal chargls, Ministry of Justice provides these initial
services:

» They may speak to a lawyer for free through Pdlegention Legal Assistance.

» The duty lawyer service can help them on theit fiesy at court if they are charged
with a criminal offence.

» They may be eligible for a lawyer through legal @inistry of Justice, New Zealand,
n.dy).

1.0  Structure / organization

As a unitary state, New Zealand has a single Pagld and does not have provinces or states
with subordinate legislative or executive authoritite Government of New Zealand is
responsible for legislation, criminal justice, awtial services, including legal aid.

Ministry of Justice.The Ministry of Justice of the Government of Newaléad has been
responsible for providing legal aid since 2011.6édwhegal Services Adbok effect on 1 July
2011, replacing theegal Services Aaif 2000. The new legislation undertook a comprshen
overhaul of the legal aid system. One of the migstificant changes under thegal Services

Act 2011 was the transfer of legal aid functions ®Nhnistry of Justice. Formerly, legal aid had
been administered by the Legal Services Agency {L8Aindependent crown entity. The same
staff continued to be employed in the legal aidcef (McCreadie, 2011b). Under the Ministry
of Justice, legal aid is part of the Legal Serviaed Treaty Group (Ministry of Justice, New
Zealand, n.da)

Legal Services Commissionei Deputy Secretary heads the Legal Services aedtyiGroup
and is also the Legal Services Commissioner whosees the legal aid system (Ministry of
Justice, New Zealand, n.da). The Commissioner ian@@pendent statutory officer who is
responsible for decisions that must be made indgr@rof government direction. The
responsibilities of the Commissioner include dexision whether or not to grant legal aid and
overseeing the work of Public Defence Service lawy®cCreadie, 2011b).

Model of service: public-private mixThe original constitution of the legal aid systemswased
on employing private lawyers paid for by the goveemt. Since 2004 and the introduction of the
Public Defence Service (see below), New Zealancehgsoyed a public-private mix for
providing legal aid.

Private lawyers can provide legal aid servicekéfytare approved and receive a contract for
services. Currently, all approved legal aid lawyanes offered contracts (Ministry of Justice, New
Zealand, n.dh). The contracts include the typdegsl aid services the lawyer can provide, set
the quality of services and remedies for breached establish agreements regarding
administrative processes and quality audits. SAdd the legal aid system has employed a
quality framework which governs approval, contraet practice standards, monitoring and
audit, and complaints and performance review ddllegd providers (Ministry of Justice, New
Zealand, n.do).
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Lawyers apply to the Ministry of Justice for appabas legal aid providers and must
demonstrate that they have the relevant skillseg&pce, and business systems to effectively
represent their clients. In criminal law, there diféerent categories of approval depending on
the seriousness of the offense and the lawyer#d lgvexperience. Lawyers are approved for a
defined duration, usually 2 to 5 years.

Lawyers can apply to be either a lead provider su@ervised provider. A supervised provider
must be employed as a lawyer or have appropriatess in place for supervision of work
(Ministry of Justice, New Zealand, n.dc).

2.0 New Zealand Legal Aid Review (2009)

The Government of New Zealand recently undertoo&raprehensive review of the legal aid
system in response to rapidly inflating costs aodhbds about the consistency in the quality of
legal. Dame Margaret Bazley's chaired the revied igsued her reportransforming the Legal
Aid Systemin 2009 (Bazley, 2009).

Findings of the 2009 reviewThe review pointed to a number of issues that watssing
system-wide failings in the legal aid system:

» the strong operational focus of the Legal Servisgsncy

» poor relationships between the New Zealand Lawe®peaind the LSA, and other key
stakeholders

» reluctance by the LSA to exercise its statutorgmisons, particularly in relation to
lawyers

» cumbersome administrative procedures originatingiftheLegal Services Actvhich
seemed to be, at times, overly protective of theketashare of the lawyers who
provide legal aid services and was contributingigh administrative costs

» inflexible procurement provisions in the Act, whigtevented the LSA from procuring
services in the most efficient way possible

» insufficient management of high-cost cases

» variable quality legal aid services, resulting fromaffective barriers to entering the
legal aid system

» over-reliance on complaints as an indicator of lexgywho are failing to perform,
which was considered to have resulted in failurledlal lawyers accountable for poor
performance

» a high number of repeat clients, including soments who manipulate the system to
their own ends, for instance, by engineering tisengésal of their lawyers to prolong
proceedings or engineering grounds for an appeahsigconviction (Bazley, 2009, pp.
Vi — Xii).
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The key recommendation of the review was that éinetions of the LSA should be moved
within the Ministry of Justice (Bazley, 2009, pi)vi

Since the legal aid review in 2009 the Governmémeaw Zealand has taken steps to respond to
most of the recommendations in the report.

3.0  Current directions of legal aid

3.1  Accessibility

Regional legal aid officesThe national office of the Ministry of Justice rs\IVellington. There
are eleven legal aid regional offices, located inangarei, Auckland, Waitakere, Manukau,
Hamilton, Rotorua, New Plymouth, Napier, Wellingt@hristchurch, and Dunedin (Ministry of
Justice, New Zealand, n.dg). Regional legal aictes$fhelp people to apply for criminal legal aid
(Ministry of Justice, New Zealand, n.db).

Future Court Services Prograntsince 2011 the Ministry of Justice has undertakEntare

Court Services program to improve the way the cosystem operates. Under this program, the
Criminal Procedure (Simplification) Project aimsrédorm, streamline, and simplify the criminal
court process and associated legislation to allettebuse of technology and ensure that
criminal procedures can adapt to future developmientechnology, criminal law, and practice
(Ministry of Justice, New Zealand, n.dy). Furthameents of Future Court Services are outlined
below under other headings.

Legal adviceThe Ministry of Justice has been working to impraeeess to legal information
and initial legal advice so that people can aveghl problems or resolve those problems
themselves. The Ministry of Justice contracts sewirom 24 community law centres across
New Zealand. Community law centres aim to help feeapoid legal problems and resolve these
problems early so that, when possible, they deesoélate to the courts. They provide legal
information and education, legal advice, and aascs focused on early resolution of legal
problems. When necessary, they provide legal reptason for people who cannot afford it
(Ministry of Justice, New Zealand, n.dk). Most coomity law centres employ lawyers and
paralegals or community workers, and sometimes\akmteer lawyers or law students
(Ministry of Justice, New Zealand, n.de).

Community Law Centres provide information on a &gyriof legal topics. While they primarily
work in the areas of family and civil law, they@lgssist with criminal matters. For instance,
their Community Law Manual includes a chapter om@ral Court Proceedings (Community
Law, 2014). Information services provided by Comitywhaw Centres include:

providing information for clients who visit or caut the community law centre;
distributing law-related information to people adesof the centre;

providing information directly to individuals, oilway of broadcast or publications;
referring people to other organisations to obtaiecglist information or assistance
(Ministry of Justice, New Zealand, n.dk).

v v Vv Vv
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3.2 Effectiveness

Public Defence Servicelhe Public Defence Service (PDS) began as a piltte Auckland and
Manukau courts in 2004. Before that point, all legd was delivered by private lawyers
approved and contracted by the Ministry of Judiiegier & Tait, 2008, p. 1). The PDS employs
salaried criminal lawyers to defend people facingmal charges who are eligible for legal aid.
It also oversees the duty lawyer service in thetsouhere it operates. It is established in the
busiest courts of New Zealand, where there aregimotiminal legal aid cases to support both
the PDS and private sector criminal law practidéss provides choice and allows
benchmarking of quality and cost.

The PDS was originally piloted with several objees:

» to provide high-quality, consistent, independent] @alue-for-money services;

» to improve system flexibility and provide opportti@s to test different approaches to
meeting cultural and other needs of clients;

» to improve understanding of issues facing privagefice lawyers when providing
legal services to the public;

» to provide opportunities to test new and innovatiperoaches to management of legal
services, and to encourage the development of afeagertise (Ogier & Tait, 2008,

pp. 5-6).

The PDS now operates at all criminal courts inAbekland region, Wellington, Hamilton,
Tauranga, Hawke’s Bay, Christchurch, and Dunedimi@ty of Justice, New Zealand, n.ds).
PDS offices are open in Auckland, Manukau (alswisgrPapakura and Pukekohe courts),
Waitakere, North Shore, Hamilton, Tauranga, Haviag, Wellington (also serving Porirua and
Lower Hutt courts), Dunedin, and Christchurch (Mtny of Justice, New Zealand, n.df). The
PDS is now New Zealand’s largest criminal law pac{Ministry of Justice, New Zealand,
n.da). The PDS employed about 170 staff in Dece@®&2; there are plans to expand it to 190.
At present the PDS handles about half of crimieghl aid cases in the courts where it operates
(Ministry of Justice, New Zealand, n.dt). Overttie PDS handles about one third of New
Zealand’s criminal defence cases (Ministry of hestNew Zealand, n.du).

In recent years the Ministry of Justice has expdrtle Public Defence Service from the
Auckland and Manukau courts to the busiest coturtsughout New Zealand. John Hansen, who
chaired the board of the LSA while it was brougttibithe Ministry of Justice, said in 2011 that
the Public Defence Service was “one of the mostisggnt and innovatively laid developments
in New Zealand” (Hansen, 2011). Hansen cites inadepet studies that showed the PDS
generated greater client satisfaction and hadltyguea rate equivalent to the private
profession, but delivered services 16% more che&jsdyalso notes that the PDS earned praise
and was recognized as having brought an improvemequality over much of the private bar
(Hansen, 2011).
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Duty lawyer serviceThe Ministry of Justice maintains duty lawyers lhtaurts, who provide
free legal help to people who have been chargdud avitoffence and do not have their own
lawyer. Duty lawyers can tell a person charged \aitloffence about their legal situation,
options, and in some cases represent them onrgheldiy of their case—for instance, asking for
a case to be remanded, offering a plea in mitigato apply for bail. Duty lawyers also help
people to apply for criminal legal aid (Ministry dfistice, New Zealand, n.dq).

Improving stakeholder relationshipsAn important direction in legal aid reform has bee
building stronger links between legal aid and kiaksholders, including the judiciary, the legal
profession, and community law centres (Hansen, 2011

3.3  Efficiency

Fixed fees for criminal casedn an effort to manage legal aid expenditure, filegb were
introduced in 2011 for criminal legal aid. A fixéekes payment regime was introduced for 95%
of criminal legal aid grants, covering all categsrof criminal legal aid proceedings as well as
appeal and Parole Board cases. Only a small nuafloemplex and high-cost cases remain
under the former regime of guideline hours and lyaates (McCreadie, 2011a).

The Ministry of Justice has established fixed feleeslules for each category of legal aid
proceedings. Instead of being paid by the hounigders are paid a fixed amount for completion
of specific activities. Fees do not vary on theiba$the provider’s experience level. Fee rates
were established based on existing payments ardethed Aid budget, and are applied to
relatively standard and predictable legal aid #otiy (McCreadie, 2011a; Ministry of Justice,
New Zealand, n.dx).

If a case is unusually complex, providers may segkant amendment by demonstrating why the
fixed fees are inadequate for the work requirea Whnistry of Justice expects that fixed fee
payments might sometimes be higher or lower thamipus payments at hourly rates for the
work involved and that providers would accept thase ‘unders and overs’ would balance out,
and only seek an amendment to the fixed fees foswally complex cases (McCreadie, 2011a).
If an amendment is granted, the grant is translelme&omplex case management or high cost
case management. When the fixed fee system wasluded in 2011, the Ministry of Justice
expected only to amend 5% of grants. Grants unol@ptex case management are administered
under guideline hours and guideline hourly ratéss pgisbursements, as before the 2011
legislation.

A new invoicing system was also established forfited fee regime. Providers claim fixed fees
for work completed and standard disbursements mpteting a standard invoice with the fees
printed on it. The provider ticks the fees to clagigns the invoice, and submits it (McCreadie,
2011a). Legal aid providers are required to invewthin three months of when the services
were provided (McCreadie, 2011b).

The fixed fee system has received some criticisne. law Society of New Zealand, the
Criminal Bar Association, and Justice Andrew Tigpifor instance, claimed that it leaves the
legal aid system underfunded and will undermineatitempt to improve its quality (Gay, 2012).
One lawyer in 2013 said that it is now harder tdena living from criminal defence work and
that other parts of his firm subsidize this (Ellagn, 2013). The Criminal Bar Association
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sought a judicial review of the changes to thellaghsystem. The Court of Appeal found in
2013 that although the fixed fees policy was natasonable and that cutting costs was a lawful
purpose of the act, the new legal aid system wsndnl. The Government of New Zealand has
filed leave to appeal the decision in the SupremertQNew Zealand Herald, 2013a).

Case managementhe government also introduced a new case manageystam for the
most expensive criminal cases (McCreadie, 2011ajleUthis system, legal aid lawyers must
provide estimates of the likely costs of their wkkinistry of Justice, New Zealand, n.dx).

Electronic and streamlined administratior.he Ministry of Justice has been moving toward
electronic communication with legal aid clients gmdviders. Part of the Future Court Services
program is an electronic operating model which véplace paper court records and case files
with electronic court records and case managemenaudio-visual links project is also
installing conferencing technology so that peojale participate remotely in court proceedings,
saving time and money for court participants (Mmyi®f Justice, New Zealand, n.dy).
Improvements are being made to the way legal a\dcss are delivered, including developing
online processing of legal aid grant applicatiads(stry of Justice, New Zealand, n.dp).
Streamlining of the legal aid granting processestended to reduce the time lawyers and
clients spend dealing with administrative mattdraims to simplify many applications and
reduce the time spent recovering debt for somedawst cases. It is intended to apply to
summary criminal legal aid grants, which accountofieer 90% of applications (Ministry of
Justice, New Zealand, n.dr).

Debt recovery and user feeBhe Ministry of Justice also stepped up effortssimover
outstanding legal aid debt. In 2012, about $35iomilbf outstanding debt since 2006 was
unsecured or not subject to a repayment plan (Mynef Justice, New Zealand, n.dm). The
segmentation and workflow management project ofifeu€ourt Services aims to improve the
collection of fines and reparation by allowing #Menistry to focus enforcement actions on those
who are not willing or likely to pay their fines {Mstry of Justice, New Zealand, n.dm).

The Legal Assistance (Sustainability) AmendmentiBiR011 also introduced interest of 8% on
legal aid debts and a user charge of $50 for saméyf and civil legal aid applications. The user
charge creates an incentive for people to resoimemfiamily and civil disputes between
themselves rather than through the courts (Ministryustice, New Zealand, n.dw).

Assignment of legal aid provider#&n electronic system is used to assign caseg# &d
providers on a rotational basis. The system assigsss based on the number of assignments
each provider has received in order to allocatesanpartially. There are several situations
when the rotational system is not applied. Cliéatsng charges which carry a maximum penalty
of 10 years imprisonment or more can hominate sepedl lawyer, either in private practice or
from the PDS. Another exception is when a new easpened for a client already receiving
legal aid. In that case they will normally be assig to the lawyer already handling their other
case, so that the client has continuity of repriedem (Ministry of Justice, New Zealand, n.di)
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3.4  Accountability

A centralised complaints management processtecent years a more robust complaints
procedure and enhanced audit process has beem pate over legal aid. A Complaints Officer
was appointed to act as the central point foraihglaints from lawyers, courts, and the general
public. A process was also established for the Gaimis Officer to exchange information with
the New Zealand Law Society. Under this accountgbiégime, a number of high-profile legal
aid providers had contracts cancelled or withdrelntarily from them. Audits have since
identified a number of practices that have beearrefl to the Law Society or the police
(Hansen, 2011).

Reconsiderations and review§he Legal Aid Review Panel was replaced by anpeddent
Legal Aid Tribunal. Legal Aid Clients who wish tewiew a legal aid decision must first ask for
a “reconsideration” within twenty working days frdire date of the decision. The review
process has changed so that now only legal aidtsl@an seek reconsideration or review.
Disputes about invoices, rather than being grodioidseview and a court process, are now
expected to be resolved directly with the minigivicCreadie, 2011b).

Measurement and auditsThe Ministry of Justice carries out quality assuechecks to review
the performance of legal aid providers. These chatlbw the Ministry to identify lawyers who
may not be complying with their obligations. Theniitry also conducts regular audits of legal
aid providers to review the quality and value & services they provide. The Ministry selects
providers for audits based on assessing theiprsfle, which is compiled based on their level
of legal aid earnings, number of legal aid casésther complains have been received, and
whether there are any other concerns about theemMihistry conducts about 60 regular audits
each year (Ministry of Justice, New Zealand, n.dv).

The Ministry of Justice has also evaluated the ieué¢fence Service three times since its pilot
in 2004: in 2008, 2009, and 2011. For these evialnsiseveral indicators were used:

client experience;

cost effectiveness (average cost per case);

outcomes for clients (overall conviction rates);

case flow through courts (number of defended hgaramd jury trials) (Ministry of
Justice, New Zealand, n.d)).

v v Vv Vv

Quality Assurance Frameworkn 2011 the Government of New Zealand applied a geality
assurance framework to all legal aid providerssTtamework exists to ensure that:

service is consistent across the whole country

all clients receive an acceptable standard of servi

everyone can have confidence in the quality ofisesvprovided by legal aid providers
there is clear guidance and transparency for tbiegsion

all legal aid providers meet required standardsxplerience and competence, and have
the systems in place to meet their clients’ needs

» all legal aid providers meet minimum standardslieht service

» checks and balances are in place so that problambecaddressed (Ministry of Justice,
New Zealand, n.do).

v Vv Vv Vv Vv
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The quality assurance framework was put in plagesponse to the 2009 legal aid review
(Bazley, 2009). Prior to 2011, any lawyer approlgdhe Law Society of New Zealand could be
granted a contract to provide legal aid (Hanseh12Bazley identified widespread abuses of
this system by a significant number of legal aidviders, such as abuse of the preferred lawyer
system, the duty solicitor system in criminal ceugnd the unnecessary inflation of hearing time
(Hansen, 2011). In order to ensure the qualitycost-effectiveness of legal aid, all lawyers who
apply to be legal aid providers now need to mea&ria set out in in the Legal Services (Quality
Assurance) Regulations 2011.

Applicants must provide work samples, informatitmoat their service delivery systems, and at
least two references. The quality assurance framealso takes into account professional
development plans, continuing legal education,rmedtoring (Hansen, 2011). Selection
committees consider the applications and the Sagrédr Justice is responsible for final
decisions to approve or re-approve. Lawyers need-&pply at least every five years, through a
streamlined re-approval process (McCreadie, 201Mh¥).quality assurance framework also sets
out a schedule of experience and competence regents for criminal matters based on the
severity of the criminal proceedinds.

One of the new requirements set out in the quakgurance framework is that lawyers applying
to provide legal aid services must provide evidesfoemployment as a lawyer or that there are
adequate arrangements in place for the superviditive applicant’s legal work. They need to
show that they have service delivery systems inepta provide and account for legal aid
services in an effective, efficient, and ethicahmer (Government of New Zealand, 2011). This
was intended to prevent the abuse of the systefodnboot lawyers” who worked without
offices or facilities and provided a very poor |egEservice (Hansen, 2011).

The supervision requirement does not apply to ‘leaviders,” who are senior lawyers
contracted to for more complex cases or to supervigroup of lawyers. Lead providers have
overall responsibility for the work completed ofila (Ministry of Justice, New Zealand, 2013).

Practice standards for legal aid lawyerAs part of the quality assurance framework, the
Ministry of Justice established practice standasipart of providers’ contracts after a
consultation period in 2010. In general, the pcacstandards require that legal aid lawyers:

understand the law relating to the cases they work

understand legal aid entitlements and processes

recognize cross-cultural issues and issues facgagidantaged people
only take on work they have the experience, slaltg] capacity for
exercise independent profesional judgement oreattdi behalf
exercise due care in advising and representingtslie

communicate clearly and appropriately with clients

v Vv Vv Vv Vv v Vv

13 For example, level 1 criminal proceedings are pnogeeding for which the Judge-alone trial proceds

used and that is not a Crown prosecution, or aoggeding in a Youth Court. Level 4 criminal
proceedings are any proceeding where the persagetas charged with an offence listed in Schedule
of the Criminal Procedure Act 2011, or any offenoglisted in that schedule that is punishable by
imprisonment for life; or may be liable to a semeiof preventive detention; or would, if convicted,
subject to additional consequences under sectibndBthe Sentencing Act 2002 (Government of New
Zealand, 2013).
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keep a proper record of the instructions they gdttae advice they give

be respectful and not inflame disputes

have adequate backup in case of illness or uniiya

adequately supervise and review the work of lawgetig under their supervision
maintain the privacy of people named in court doents (Ministry of Justice, New
Zealand, n.dn).

v v Vv Vv Vv

There are also specific practice standards forinahtourt (Ministry of Justice, New Zealand,
2011). The rotational system (mentioned aboveksigaming criminal legal cases based on
number of assignments, rather than client preferanas also meant to prevent lawyers from
taking on very large numbers of cases without sidfit assurance that they could represent their
clients effectively (Ministry of Justice, New Zeath n.dl). On the other hand, the rotational
system has been cited as a factor in one lawyari&roptcy. He claimed that before the

rotational system was introduced, much of his essrcame from legal aid clients nominating
him to represent them in fraud cases; once théioatd system was introduced his business

dried up. Justice Lang, adjudicating the heariggeed that the legal aid changes went some way
toward explaining the lawyer’s situation (New ZewlaHerald, 2013b)
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Overview of the criminal legal aid systems in Englad/Wales
and Scotland

1.0  Structure/organization

Responsibility for legal aid in the United Kingdasndevolved in Scotland and Northern Ireland.
Legal aid in England and Wales is provided by glsigovernment agency for both
jurisdictions. This report focuses specificallyttie legal aid organizations for England/Wales
and Scotland.

1.1 England/Wales — Legal Aid Agency (LAA)

The Legal Aid Agency (LAA) responsible for operatioriminal and civil legal aid in England
and Wales. The Agency is relatively new, beingtzd in April of 2013 to replace the Legal
Services Commission (LSC), which was abolisheduginathelegal Aid, Sentencing and
Punishment of Offenders Aat 2012 (UK Ministry of Justice, 2013a). The pam purpose of
the Agency is “to deliver an efficient and effeetilegal aid system in collaboration with the rest
of the justice system” (UK Ministry of Justice, Zal). The Agency currently operates under
three strategic objectives:

1. Improve casework to reduce cost, enhance contrbbare better customer service (UK
Ministry of Justice, 2013d, p. 11)

2. Improve organizational capability to meet the abradles ahead, including developing and
engaging LAA staff (UK Ministry of Justice, 2013al,12)

3. Build and maintain strong partnerships to secusdityuprovision and contribute fully to
wider justice and government aims (UK MinistryJoistice, 2013d, p. 13)

A key distinction between the LAA and its predecess that the LSC operated as a non-
departmental public body (NDPB), meaning it washegia government department nor part of
a department, and therefore able to operate atlemgth to departmental ministers. The newly
created LAA is an executive agency, which is pathe UK Ministry of Justice, allowing the
government to carry out executive functions aceaydo the department’s framework
(GOV.UK, 2013). As such, it is the Minister of Juasts responsibility for determining policy on
the availability of legal aid (UK Ministry of Juse, 2013e, p. 6). However, to ensure the LAA
retains the independent decision-making powersidtd2PB, the Agency includes a Director of
Legal Casework office, which makes decisions omliing individual cases. The Director of
Legal Casework is a civil servant, designated leyMiinister of Justice, but is protected by law
from having to take direction from the Ministerrglation to individual legal aid applications
(UK Ministry of Justice, 2013e, p. 8). The Ministf Justice however retains overall authority
over LAA, having the ability to introduce additidiegal aid provisions through statutory
instrument, bypassing the need for Parliamentapyayal (Cairns, 2013, pp. 186-187).

Another key change was that the LSC’s Legal SesviResearch Centre (LSRC) — which
provided research into civil and criminal law isstie help inform policy development and guide
service delivery — was closed and all researclvities were transferred to the Ministry of
Justice (UK LSC, 2012b, p. 14)
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Finally, essential to the operation of LAA is thelic Defender Services (PDS), which provides
advice and representation for criminal mattersoditp stations and magistrates courts and
advocacy in the higher courts (UK Ministry of Justi2013a). The PDS website instructs clients
who are facing investigation or prosecution ofianaral offence to contact one of four PDS
office across England/Wales to seek advice andseptation (UK Ministry of Justice, 2014e).
Case management for criminal matters is handlatiéyAgency’s Nottingham office, while
exceptional and high cost cases are handled indro(ldK Ministry of Justice, 2013d, p. 10).

1.2  Scotland — Scottish Legal Aid Board (SLAB)

The Scottish Legal Aid Board is responsible for aging legal aid in Scotland. It is described
as anon-departmental public body responsible to thet&toGovernment (SLAB, 2012a, p. 25),
who in turn is responsible for appointing SLAB’sand members, deciding legal aid policy,
setting rules for legal aid provision, and decidimgthe fees to be paid to legal providers
(SLAB, 2014a). Changes to legal eligibility testiare decided by the Scottish parliament
(SLAB, 2014f).

SLAB funds advice, assistance and representatiomédters falling under Scots Law, which
covers both criminal and civil matters (SLAB, 20L4&8LAB’s criminal legal aid services are
provided through its Public Defence Solicitor’s o0& (PDSO), which operates a network of
seven offices across Scotland and employs a smalbar of salaried solicitors (SLAB, 2012a,
p. 20). Most legal aid services however are praviole private practice solicitors who are paid
on a case by case basis (The Scottish Governnigti, p. 3).

2.0 Legal aid reforms — England/Wales

2.1 Legal Aid, Sentencing and Punishment of Offende  rs (LASPO) Act

In 2010 the UK government began developing prososiadl hold consultations on reforming the
legal aid system in England. In 2012 the UK gowsent passed theegal Aid, Sentencing and
Punishment of Offenders Aatan effort to scale back England’s £2-billiomaal legal aid

budget and Wales’ £350 million legal aid budget (BBews, 2013af. LASPO enabled
numerous reforms focused on cutting legal aid fagdind scaling back eligibility.

Some of these reforms are reviewed below. Howehirreview is not exhaustive. Given the
recent and evolving nature of these reforms, ttseagdack of grey and academic literature to
consult. What information is available tends tcefiber outdated or unclear on which of the
proposed reform have been implemented, which arglmeodified (and if modified, how?), and
which have been implemented as planned. Furthernttoe Act and resulting reforms are
controversial and much of the available informatfilomvs from binary opposite sources (the
Ministry of Justice itself and the legal sector tha media).

14 LASPO does not apply to legal aid delivery in thowd or Northern Ireland (UK Government, 2012)
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2.2 LASPO reforms

One of the cost saving strategies of the LASPOrnefovas to direcs many trials as possible
to the lower magistrates’ courts rather than theenexpensive Crown Court, which handles
more serious indictable matt¢MAO, 2012, p. 42). Reporting from the now-abodéidh.SC
suggests this trend had begun prior to LASPO beivagted (Table below).

Table 10: Legal Services Commission — Acts of assistance for criminal matters
2010-2011 | 2011-2012 | 2012-2013
Acts of assistance
(% annual total)
. Crime Lower 1 845,504 794,823 734,764
(services to suspects who have not been charged,
. ) X . ; (49%) (54%) (54%)
including police station attendance and phone advice)
Crime Lower 2
(services to defendants who have been charged - 581,487 541,314 500,448
representation in magistrates court, court duty solicitor, (34%) (37%) (37%)
prison law, legal aid refusals)
(legal advice and rerig?e?wglt?gr?;t the Crown Court or 286,072 138,544 122,500
higher) (17%) (9%) (9%)
Annual Total 1,713,063 1,474,681 1,357,712
Source:(UK LSC, 2011, p. 9, 2012a, p. 10, 2012b, p. 15)

The LSC estimated the LASPO reforms would resuthewithdrawal of 38,000 legal
representation cases and 585,000 legal help casedhte scope of legal aid (UK LSC, 2012b,
p. 9). However LSC does not indicate which aredawfthese reductions would come from.

For criminal matters, the Act and resulting refoimase made legal aid unavailable to clients
with a annual household disposable income of £37(6K Ministry of Justice, 2014b), which
translates into $69,312 CDN Clients with household disposable income betwé&:890 and
£37,499 are eligible for legal aid, but liable &r income contribution (UK Ministry of Justice,
2014c).

The LASPO reforms have also introduced competitwnelering for the duty solicitor schemes at
police stations and courts (police station dutycgiors is discussed further in Section 6.1). These
tenders are to be based on a firm’s legal quatit/lang-term financial viability. The UK
government previously intended to introduce priaepetitive tenders for all criminal legal aid
representation, but following mass demonstratigngWwyers (The Guardian, 2014a, 2014c), the
government decided revisit its plans for competitendering (The Guardian, 2013). Most
recently, the government has put forward an altera@pproach that would use capacity and
quality (rather than price) as the determiningecidt for awarding legal aid work (UK Ministry

of Justice, 2013h, p. 7).

Foremost, the Act has introduced sweeping chamgeisit legal aid, including the removal of
funding for private family law (divorce and custodyses), personal injury, clinical negligence,
and for immigrants who have been in the countrydes than a year (BBC News, 2013a,

15 The Guardian reports that LASPO restricted fimaraligibility for criminal legal aid to househaddand

prisoners with an annual disposable income of fRY&nd at least £3,000 to spare each month afy@nga
household bills (The Guardian, 2013). The soufde@discrepancy between these sources is unclear.
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2013b). However, family law cases involving domesiblence are still funded (BBC News,
2013a).

2.3  Opposition and criticism

The LASPO Act has been controversial from its iticgp being defeated 14 times by the British
House of Lords before being passed by a narrowimé@®BC News, 2013a). The Act and its
resulting reforms have been widely criticized by tagal profession (BBC News, 2013c; The
Guardian, 2014b; The Guardian, 2014c). RecendySilpreme Court issued a guide for
individuals who are forced to self-represent in¢bantry’s highest court, indicating it
anticipates an increase in self representatiomasges continue to be made to legal aid funding
(The Guardian, 2014c).

3.0 Legal aid reforms — Scotland

Like England and Wales, Scotland has planned apteimented a number of major reforms
aimed at improving the efficiency and cost-effeetiess the legal aid system. However, the
Scottish government has taken a different apprdachising on finding efficiencies within the
current system, rather than reducing the overalbsof legal aid (The Scottish Government,
2011, p. 5).

Beginning in 2007, a series of measures were imghed by the Scottish government to
increase access to justice. These reforms inclumedasing the financial eligibility for civil

legal aid, which raised limits on disposable incertee£25,000 (with the expectation of a client
contribution). The Scottish government indicatesste changes extended access to civil legal aid
to 70% of the Scottish population (The Scottish &ament, 2011, p. 2).The Scottish
government also initiated several reforms targetémguneration for criminal and civil legal aid
(The Scottish Government, 2011, p. 2), includingoducing block funding to “reduce perverse
incentives to prolong cases” (The Scottish Govemtn2011, p. 6)

In 2011 the Scottish government released its oMeashework for legal aid reforms. This
framework - titledA Sustainable Future for Legal Aidwas part of the government’s overall
“Making Justice Work” program, which was meant ts@re that Scotland’s justice system was
fair, accessible, cost-effective, efficient, anddly (The Scottish Government, 2011, p. 1). The
framework focused on four overarching themes, wiwngl reforms to both the criminal and civil
legal aid system. These reforms are discussed belitkva focus on measures specifically
related to criminal legal aid, but also on inivas that affect overall legal aid delivery, such as
administrative and operational changes.

» Focusing legal aid on those who need it most

Under this theme the Scottish government propastedducing contributions for criminal legal
aid. These contributions were estimated to resdllé million savings (The Scottish
Government, 2011, p. 7). At the time, contribusiavere already in place for criminal advice
and assistance services and civil legal aid sesvi@de Scottish Government, 2011, pp. 6-7).
The government justified the introduction of cdmitions for criminal legal aid by stating such
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contributions were already a common practice inyvaher legal aid jurisdictions (The Scottish
Government, 2011, pp. 6-7).

As part of these reforms, between 2011 and 2013B54Ad the Law Society of Scotland
worked with the government to determine how comntrdns for criminal legal aid would be
calculated (SLAB, 2012a, p. 20). These changes legislated in January 2013 (SLAB, 2013a,
p. 2). The legislation sets out the tests that rhasipplied when assessing legal aid eligibility.
Considerations include the client’'s income, caatad expenses and whether paying for legal
help would cause undue hardship for the clienbanenne else, such as their partner (SLAB,
2014b). For criminal legal aid, SLAB also consglénterests of justice’. Decisions are subject
to judicial review (SLAB, 2013a, p. 5)

As part of implementation process for contributiath® Scottish government proposed solicitors
were responsible for collecting fees from cliemsummary criminal cases. This resulted in
some private solicitors refusing to represent tbegtody clients in court in a number of

locations around Scotland (SLAB, 2013a, p. 4). [legpese protests, the proposal was accepted
by the Scottish Law Society. It is worth notingtin its most recent annual report, SLAB
indicates criminal contributions took up a “verynsaerable amount of staff time” (SLAB,

20134, p. 23), suggesting that the collection es¢éhadditional funds have perhaps redirected
staff resources (and probably private solicitorsif service delivery.

» Ensuring wider access to justice (the right help athe right time)

Much of the work under this theme focused on daxl and the wider justice system. The plans
included introducing a triage approach to civiltices system that would identify and guide cases
down the most appropriate route for dealing withl é&gal issues at varying stages (The
Scottish Government, 2011, p. 8). The plan alflea¢#&r improved information resources and
adequate alternative dispute resolution systernaidle civil and consumer law issues. These
services were to be accessible through a singlewitich would provide high quality digital
advice and information (The Scottish Governme@1,12 p. 9)

» Maximizing value of the legal aid expenditure

Under this theme, plans were made for SLAB to frritut administrative costs over a three year
period while still maintaining quality serviceshdse cuts were intended to provide a savings of
over £1.2 million (The Scottish Government, 201110).

Plans were also made to increase the number of SioABitors on duty plans and employ extra
solicitors to take on additional work when necegsahis was to result in £1.3 million in
savings. Savings were also to be made throughiess®rcuts to summary criminal fees (The
Scottish Government, 2011, p. 12)

Further savings were sought through regulatory ghsuthat would allow SLAB to use contracts
with its criminal legal aid suppliers. The govermhargued this approach could deliver over £3
million in savings by 2014-15 and might serve asialyst for firms to implement more efficient
business modeld@he Scottish Government, 2011, p. 12). Figurel8weshows the four
contracting models SLAB is considering for crimitedial aid delivery. The Board planned to
submit these plans to the Scottish government iolige of 2013 (SLAB, 2013Db).
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Figure 3
(SLAB, 2013f)

As the figure above shows, price-competitive teimggis only one of the four models being
considered by SLAB. The Board notes that bothISedtand England/Wales are facing similar
circumstances: falling crime numbers and a tremaatds legal aid delivery through “micro
firms” (SLAB, 2013d). There are no further updadesthe potential contracting models for

criminal legal aid in Scotland.

» Making the justice system more efficient

Plans under this theme involve making greater fisechnology to reduce legal aid costs
associated with travel. SLAB investigated usindea conferencing for court proceedings,
prison visits, and for the provision of solicitahace during police interviews. The government
estimated these changes would result in a saving®e than £1.2 million by 2014-15 (The

Scottish Government, 2011, p. 15)
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4.0 Funding arrangements and reforms

4.1  England/Wales

In 2009 and 2011 the Ministry of Justice undertoedearch to examine and compare international
publically funded legal services. The research fotlmat legal aid costs in England and Wales
were considerably higher than in other jurisdicsioat roughly £39 per head of population
annually. By comparison, Canada’s legal aid cosiewealculated at £10 per head, while New
Zealand’s was calculated at £18 per head (UK Mipist Justice, 2011, pp. 8-9). These results
fed into the UK government’s decision to put fordiéggislation to reform the legal aid system
with the goal of saving approximately £100 millipar annum (NAO, 2012, p. 42).

Through the LASPO Act (see Section 2.1), the Migisf Justice created the Legal Aid Agency
(see Section 1.1), which gave the ministry corifdhe Agency’s funding and budgetary
allocations (UK Ministry of Justice, 2013e, p. 1)he LSC operated as a non-departmental
public body, which generally operates at arms-llenigithe ministry and had a greater level of
operational autonomy (GOV.UK, 2013). While the Mtry of Justice funded the LSC, it is not
clear whether the Ministry also allocated speaficounts for LSC’s criminal and civil legal aid
fund, as is done through the LAA.

In FY 2013-2014 the Ministry budgeted £1,828 miilior legal aid services, representing a
7.7% decrease in funding from FY 2012-2013 (UK Miry of Justice, 2013e, p. 12) and a 12%
decrease from FY 2011-2012 (UK LSC, 2012a, p.Ryughly half of 2013-2014 funds (51%)
were allotted to criminal legal aid, with the rem@er going toward civil legal aid (UK Ministry
of Justice, 2013e, p. 12); these funding propostimirrored those spent on civil and criminal
legal aid in previous fiscal years (UK LSC, 201@2a6, 2012b, p. 15). It is unclear why the
proportion of civil legal aid funding has not chadgollowing the reduction in scope for civil
legal aid introduced by the LASPO Act.

An additional £86.1 million was budgeted in FY 2€A@14 for administrative expenses,
including case management, contract managementtaadadministrative activities (UK
Ministry of Justice, 2013d, p. 23). This represdrael 2% reduction from FY 2012-2013 (UK
Ministry of Justice, 2013d, p. 24), but a 5% ince&om FY 2011-2012 (UK LSC, 2012a, p. 6)

4.2 Scotland

The Scottish government provides funding to meetthsts of eligible legal aid cases as they
arise, so there is no set legal aid budget andimdihg caps on eligible cases (SLAB, 2014a,
2014f). SLAB refers to this as a “demand led” legjal system (SLAB, 2012a, p. 2).

As the figure below shows, the majority of legal &inds between 2007 and 2012 were spent on
criminal legal assistance. The figure also shawi§legal assistance expenditures have been
slowly increasing while expenditures on criminadeaid have slowly decreased over time.
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Figure 4 — Net legal assistance expenditures (2007- 2012)
(SLAB, 2012a, p. 7)

Figure 5 below shows how decreasing criminal leggexpenditures are reflected in the legal
aid fees paid to solicitors. The figure shows saisal reductions summary criminal legal aid
feed® and advice and assistance (A&A) fees. Not aksuef criminal legal aid fees have fallen.
Notably, fees paid for “assistance by way of repnégtion” (ABWOR) have increased
substantially since 2008-2009.

Scotland: Solicitor Fees 2003-2013 (£000)
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Figure 5 — Criminal legal assistance fees
(SLAB, 2013f)
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W Summary

As mentioned earlier in Section 3.0, under thett&h government’s plans tartaximize the value of the legal
aid expenditurg cuts were to be made to summary criminal fedse($cottish Government, 2011, p. 12).
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SLAB explains that criminal and civil legal aid &eery different challenges. The Board notes

that the number of criminal cases being pursuealitjir the courts (the most expensive route) have
been falling over time, which has resulted in legml aid work and income for legal firms

(SLAB, 2013a, p. 3). Unlike criminal legal aid, SBAlescribes the demand for civil legal aid as
“unrelenting and continuing to rise to well over 20,000 apations per year (SLAB, 2013a, p. 3).

4.2.1 Funding gap

Table 11 below shows the forecasted gap betweerBS3Llagal aid expenditures and the
government’s planned legal aid budget. Accordmthese 2011 estimates there would be a
£13.2 million funding gap by 2014-2015.

Table 11: 2011 legal aid spending forecast and government bud  get
2012-2013 | 2013-2014 2014-2015
£ - millions
2011 forecast legal aid spend 146.7 145.4 145.3
Government legal aid budget 144.1 138.1 132.1
Difference 2.6 7.3 13.2

Source: (The Scottish Government, 2011, p. 4)

Recent reporting from SLAB indicates the board eedd substantial savings over the past few
years. In FY 2011-2012 the Board achieved £6 omlln savings, which was followed by more
than £18 million by the end of 2012-13. The boand government aim to achieve another £21
million of savings in 2013-2014 (SLAB, 2013a, p. Respite all these efforts to cut back legal
aid costs, there continues to be a “significant’ ¢gtween the government’s allocation for legal
aid and SLAB'’s forecasted expenditures (SLAB, 20132)..

Operational expenditures

SLAB'’s operational costs — also funded by the goreant — are cash limited (SLAB, 2012a, pp.
3-4). Over the past 5 years the government hasreeSLAB to reduce its administration
costs, while also maintaining high quality legal aervices (The Scottish Government, 2011, p.
11). SLAB reports that between 2008-2009 and 28012 it reduced its operating costs by £1.1
million. Between 2012-2013 and 2014-2015 the Sslotjovernment plans to further reduce
SLAB’s administrative funding by another £1 millig8LAB, 2012a, pp. 3-4).

5.0 Overview of LSC/LAA activities

The following sections have been organized accgrtirfour overarching themes that were
observed among Canadian legal aid plans, incluaiegssibility, effectiveness, efficiency, and
accountability. In many cases the activities ofltB€, LAA, and SLAB fit well into these
categories and in many cases activities could piatgnfit across multiple categories, but for
simplicity sake, each activity is listed under agée category.



10
Overview of England/Wales and Scotland Criminal LagAid System

6.0 Access

Initiatives undertaken by the LSC and LAA to impeoaccess to legal aid have mostly focused
on streamlining processes, including providing mpldtentry points for clients to access legal
aid. SLAB has taken a similar approach with theomhuction of a police station duty scheme.

6.1 England/Wales

Criminal Defence Service (CDS) Direct

CDS Direct provided detained suspects accessdphehe advice. Calls were managed through
the Duty Solicitor Call Centre or contracts witllimdual providers to give face-to-face advice
at police stations (see police-based duty coursell). CDS Direct was managed by the LSC
(UK LSC, 2011, p. 9). CDS Direct continues to operander the Legal Aid Agency (now called
Criminal Defence Direct (CDD)). The advice senvigdimited to drinking and driving offenses,
non-imprisonable offenses, breach of bail and wastdf a client requests their own solicitor,

the CDD will notify the client’s chosen solicitddK Ministry of Justice, 2014d).

Police-based duty counsel

For well over a decade the LSC managed police-bdsgdcounsel for detained suspects. These
services have now transferred to the Legal Aid Agé&nPublic Defender Service. Police-based
duty counsel provides 24-hour free legal advice a@sxgistance to all suspects without any means
test. Suspects are not required to use the pstidmn’s duty solicitor; they may also choose
their own solicitor or select a solicitor from atlmaintained by the police (Justice Canada,
2004). Once a suspect asks for legal advice, podoaot question the suspect until the advice is
received. For serious cases, police can make &suspit at the station until the legal advice is
received. The maximum allowable wait for legaliadvs 36 hours (UK Ministry of Justice,
2014a) .

While police-based duty counsel is most often pitediby a duty solicitor, accredited legal
representatives - such as an articled clerk ordéomolice officers — may also offer these
services (Justice Canada, 2004). All legal repragiwes must go through an accreditation
program, which is managed by the Solicitors Reguda@uthority (SRA) and administered
through four authorized assessment organizatiohgfwnclude law schools or legal
professional development organizations). Traingigiormed by the SRA'’s standards of
competence and involves practical and written erations (SRA, n.d). All legal representatives
must have a supervising solicitor who is eitheuaent police station duty solicitor or be
gualified under the Crime Category Supervisor Saathédnd conduct a minimum of 25 police
station visits per year (UK LSC, 2008, p. 18)

The LSC’s Legal Service’s Research Centre (LSRG)deaducted a number of studies
examining police-based duty counsel. A 2010 stugthe Centre found that there had been an
increase in the use of police-based duty solicsorse the mid-1990s (Kemp, 2010, p. 5). This
observation was confirmed by a later study by tB&C (although this increase was marginal).
This later study also found requests of legal aglvaried among police stations, ranging from
32% at one station to 62% in another (Kemp, 20122jp



11
Overview of England/Wales and Scotland Criminal LagAid System

LSRC research also shows that among suspects velinatepolice station legal advice, most
felt they did not need advice, while others weresaswned that getting legal advice would delay
their time spent in custody (Kemp, 2010, p. 5)later study by the LSRC seems to verify this
perception: suspects who requested legal adviest §m average 4-5 hours longer in custody
than those who did not request legal advice (Ke2f3, p. 3).

LSRC research also found that changes to policestigation processes and the setting of a
fixed fee for duty counsel resulted in legal adrgsgpending less time waiting at the police
station (Kemp, 2010, p. 5). A pilot project conthetbetween 2010 and 2012 attempted to
demonstrate the efficiency of having duty counsebkent at the station 5 days a week from
morning until evening (Kemp, 2013, p. 3). Howefiading from both phases of the project
found this new arrangement did not have an effeduspects’ request for legal advice (Kemp,
2012, p. 24, 2013, p. 4).

6.1.1 Scotland

Police station duty scheme

The right to legal advice before and during a moliterview was legislated in Scotland in 2010.
The Board was given the responsibility of manadivegavailability of duty solicitors for
suspects detained by police. Beginning in July 20&1Board launched its 24/7 policy station
duty scheme and contact line (The Scottish Govent2011, p. 4).

The phone line is used as the first point of canfiaicthe police when a suspect is detained and
requests a lawyer. The phone line is staffed byalsnumber of Board employed solicitors,

who may give suspects advice over the phone, tleéesuspect to listed private solicitor, or
personally attend the police station to furtheisisbe suspect (SLAB, 2012a, p. 19). There is no
reference to the alternative use of “legal repregams”, as used in the England-Wales police
station duty scheme. Rather, SLAB indicates thduet eligible for the scheme, a solicitor must
hold a practicing certificate with no restrictioasd must demonstrate competence (as evidenced
through instructions in court, professional develept, code of practice and quality assurance
compliance, and compliance with the policy statioity scheme in previous years (SLAB,

2014d)

When the police station duty scheme first launchieel services were delivered mostly by board
solicitors. However, following negotiations withet Scottish government, changes were made to
the fee regime to encourage the private bar togigfor duty solicitor work (SLAB, 2012a, p.

19). These changes increased the amount of pityaatparticipation in the police duty scheme;
however challenges have occasionally risen oveesminate firms deciding to cut their
participation in the duty scheme (SLAB, 2013&)p.

Two years after its launch, SLAB reports that tbkcgor contact line has gained a positive
reputation among police and private solicitors (8L.2013a, p. 6). Board statistics show use of
police-based duty counsel continues to increasaras personal attendances at police stations
are increasingly handled by private sector solisi{fgsee Table 12 below).
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Table 12: Scotland police station duty scheme statistics
July 2011 — July 2012 —
June 2012 July 2013
Calls from police stations 22,227 22,632
Personal attendance
(# of clients) 2,609 4,433
: - 248 554
Contact line solicitor (10%) (12%)
- 368 453
PDSO solicitor (14%) (10%)
. o 1301 1,929
Private duty solicitor (50%) (44%)
Private named solicitor 692 1,497
(27%) (34%)
Source: (SLAB, 2012a, p. 19, 2013a, p. 26, 2014e)

SLAB does not define “private named solicitor” amalv this differs from a private duty
solicitor. However, the Board’'s website indicapessonal attendance can only be made by “a
named solicitor if the solicitor appears on a lamadn adjacent policy duty plan, unless
authorised by Board staff”. Solicitors not incldde the police station duty scheme will not
receive legal aid payment for advice and assisté®cAB, 2014d). It is not clear whether the
“private named solicitors” in the table above wanghorized by Board staff, or whether this
assistance was provided without legal aid funding.

SLAB does not provide consistent reporting on tm@ant of time suspects remain in custody,

as was studied by the LSRF in England-Wales. [Qute first four months of operation, SLAB
indicates the amount of time spent in custody fmpgcts who requested legal advice went from
4 hours 55 minutes to 3 hours 45 minutes (SLAB,220 p. 19). No further data is provided on
in-custody wait times. However, SLAB’s websiteicates that one hour is a reasonable amount
of time for a solicitor to attend the police statibthey live in an urban area and that two hours
is reasonable for solicitors in rural areas (SL2B14d). No explanation is provided of the
difference between actual time spent in custodythadargeted time for solicitors to attend a
police station.

7.0 Effectiveness

See quality assurance activities discussed in@ecf.1 and 9.2. Although quality assurance
has been categorized as a matter of accountaltilélgo factors into the effectiveness (and
efficiency) of legal aid services by ensuring odgmonstrably well-managed and high-quality
legal firms are used for legal aid service delivery
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8.0 Efficiency

LAA and SLAB have addressed operational efficiesdig implementing new technologies to
accelerate legal aid processes. Specifically, bajhnizations have utilized video technology
and implemented all-electronic case managemengsgst

8.1  Accelerated processes — England/Wales
e-Hearings

The Ministry of Justice is planning to increase tise of email or video hearings in an effort
improve the efficiency of legal services, (The Glian, 2013). The Ministry refers to these as
‘virtual courts’, which allow defendants in policastody to appear for their first hearing via a
video link to a magistrate’s court. Overall the aygeh is expected to speed the resolution of
cases for victims, witnesses and defendants, \alske freeing up police and enabling magistrate
courts to hear cases more quickly (UK Ministry ostice, 2012b). Recently the Ministry of
Justice set up a working party to examine how suchpproach would be implemented on a
fuller scale (BBC News, 2013Db).

Case management system

LAA is investing substantially in an electronic easanagement infrastructure, with intentions to
interact with service providers mostly through &lecic systems (UK Ministry of Justice, 2013d,
p. 10). The Agency is currently implementing a @6liand Cost Management System (CCMS) for
civil cases, which will completely digitize the eagork environment of civil legal aid providers
(UK Ministry of Justice, 2013d, pp. 9, 16). The ngystem allows legal aid providers to input
information directly into the CCMS, including camadence (such as bank statements). The
system also enables legal aid clients to make tdilednit payments or internet or telephone
payments towards their legal aid contribution (UBQ, 2012b, p. 10). Changes implemented
through the CCMS are intended to speed up andi§ytipe case management process, reduce
levels of bureaucracy for service users, and tteae the cost of LAA’s civil law operations (UK
Ministry of Justice, 2013d, pp. 9, 16). Of greatdevance to this study, LAA is planning to move
its crime systems online over the next three y@aksMinistry of Justice, 2013d, pp. 9, 16).

8.2  Accelerated processes — Scotland

Video conferencing

SLAB is leading a “justice-wide” project to promdtee use of video conferencing technology in
the conduct of court and tribunal proceedingsc#olis’ prison visits, and the provision of
advice prior to, and attendance at, police intevgi€SLAB, 2013a, p. 22). The project aims to
reduce travel time billed to legal aid. SLAB indlies a number of pilot projects are underway
and initial feedback has been “very positive” (SLAB13a, p. 22).
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Electronic applications and case management

In April 2011 SLAB completed its move to an eledimapplications system, meaning 100% of
legal aid applications were to be submitted throtinghBoard’s Legal Aid Online system and
paper applications would no longer be accepted GL2®12a, pp. 21-22). The Board reports
that the system has made application processitgr fasd removed the need for manual
interventions into the application process (SLAB12a, p. 5).

The same year the Board continued its efforts teenamcounting processes online. This process
proved more difficult because many solicitor firosed third-party case management systems to
compile their account data. By April of 2012 ab8i#6 of SLAB’s private solicitor firms were
using online accounts for all or some of their leagd account activity; about 90% of summary
criminal and advice and assistance accounts weng bandled online (SLAB, 2012a, p. 5).

8.3  Managing system delays — England/Wales

As part of the LASPO reforms, the Ministry planrtedntroduce a 17.5% cut in fees paid for
legal aid work over a two year period. These wgre planned to result in £220 million in
savings (The Guardian, 2013). The first phaséede funding cuts have targeted remuneration
rates for numerous categories of legal aid workiatrdduced fixed fees for early guilty pleas
and cracket! cases that ele®to the Crown Court (UK Ministry of Justice, 2013d,24).

9.0 Accountability

Accountability in legal aid service delivery is eominent theme in the UK. Even before the
LASPO reforms, the LSC had implemented quality dsads to ensure legal providers were
accountable for the quality of the services theywpmted. The Legal Service Commission also
took a systematic approach to monitoring its penfmmce and progress towards organizational
objectives. Both these practices have been cadiby the LAA. SLAB has taken a slightly
different approach to quality assurance and perdmga measurement, but has the added
responsibility of monitoring and reporting on theeaall accessibility of legal services across
Scotland.

9.1 Quality assurance - England/Wales

Provider standards

The Legal Aid Agency requires organizations pravigdiegal aid services to maintain a
recognized quality standard. These standardsdedive Mediation Quality Mark (MQM),
Lexecel Practice Management (Lexel) and Speci@listlity Mark (SQM) (UK Ministry of
Justice, 20139).

v Cracked cases are those case that do not procebd soheduled date, but do not need to be reslgtedacause the

defendant has entered a guilty plea or the casbdesdropped by the prosecution (UK Ministry aftize, 2012a).
The right of election refers to cases involvingter way” offenses, meaning it could be dealt Wiyithe magistrates
court in a summary manner or committed to the Cr@uart for trial by jury (Forbes Solicitors, 2014)

18
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The MQM is a mandatory quality assurance standardriganizations providing publicly funded
family mediation services (UK Ministry of Justic¥)13g). The guidance manual for the
standard suggests it is primarily directed at dawv matters (UK LSC, 2012c). The Lexel
standard is owned and managed by The Law Sociesllftypes of legal practices. It provides
standards (though not procedures) for case andn@stagement and customer care. Holders are
assessed on an annual basis (The Law Society,.2014)

Of greater relevance to this study is the SQM, Whias owned by the LSC (presumably
ownership of this standard transferred to the LA&jt is still on the Agency’s website) (UK
Ministry of Justice, 2013g). The SQM is targetétegal service providers who supply complex
legal help and offer a full range of legal servjaasluding representation in court by formally
trained professionals (UK Ministry of Justice, 2@1L3SQM holders are subject to independent

audits to ensure standards are being achieved SO standard is divided into seven key
quality areas, which are outlined in the table belo

Table 13: SQM quality areas

Area Description of requirements
Plan services according to business plan; biannual and annual review of business
plans
Access to . . : o
service Raise awareness of services among community and other organizations
Ensure services consider diverse needs and do not unlawfully discriminate. Ensure
non-discrimination policy is in place.
Ensure procedure is in place for signposting and referrals and that staff are
knowledgeable of these procedures. Note: signposting refers to when the initial
contact organization has not provided any legal advice to the individual and cannot
provide the service the individual requires, and so directs the individual to the
Seamless . . . o
service appropr!ate legal serwce.prowder. A referral occurs W_hen the Qrgan!zatlon cannot help
an individual any further in a current matter where a client relationship has already
been established (UK LSC, 2012d, p. 127).
Ensure a process is in place to maintain the legal service providers referral list
Maintain referral records and data and review at least annually
Defined and updated documentation on staff structure, decision making structure, and
Running of role and responsibilities of key staff

organization

Financial management, including responsibilities, processes, maintenance of both
internal and impendent reviews

Ensure staff are clear on their role, their contributions are recognized, and potential is
realized (job descriptions, defined responsibilities, open recruitment, performance
review and feedback)

Ensure casework staff undertake legal training and have professional qualifications or

People . . . g
regular involvement with the law, so to support a baseline legal competence in all areas
management
of work
Have designated supervisors and related standards, including information on
competency, legal training, minimum continuing professional development hours, and
demonstrable accessibility.
Running the Case managemgnt (pro.cedures and.prqces.ses) .
: Independent review of files and monitoring file review
services . X
Follow corrective action recorded
Ensure clients receive information on services they will receive, what to do if they are
Meetin not satisfied, initial costs advice, regular updates throughout the case, and client
) g confirmation at conclusion of case
clients S . . . :
needs Maintain plans for complex cases, including updating case issues, progress and costs

Ensure confidentiality and privacy
Provide fair treatment when instructing legal service providers
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Table 13: SQM quality areas

Area Description of requirements

» Maintain quality of 3" party service delivery

Inform clients of how and to whom to lodge a complaint
Maintain complaint procedures, client feedback procedure

[ ]
[ ]
. » Conduct annual reviews and note outcomes
Commitment
[ ]
[ ]

to quality Maintain client confidentiality procedure

Maintain up-to-date quality procedures, including having a quality manual, making the
manual available, maintaining process controls, and appointing a quality representative
» Ensure that evaluation of caseworker performance feeds into future instruction

Source: (UK LSC, 2012d)

Peer review

In addition to quality standards, the LAA uses ipeledent peer review by experienced legal aid
practitioners to assess a random sample of procaies files according to standardized criteria
and a rating system. Once assessed, the reviepeits their judgement on the provider’s
quality of advice and legal work in a particulaeaof the law, noting positive areas, areas
needing improvement, and the overall quality ratPigoviders who receive a “below
competence” or “failure in performance” rating aflwed to challenge the peer review results.
Challenges will be considered by the peer revieamer senior panel members form the Institute
of Advanced Legal Studies at the University of LonqUK Ministry of Justice, 2013f).

Provider audits

LAA also conducts audits of its legal aid providersudits are conducted in cases where there
are anomalies in management information that redoitow up; at the request of a contract
manager; and as a follow-up to a previous intereards a means of ensuring the problem has
been resolved. The key objectives of the auditimg@am are to identify the cause of errors
found through LAA'’s data validation procedures &est the eligibility and accuracy of legal aid
payments, including incorrect claims for privatenfly cases and immigration and asylum cases
(UK Ministry of Justice, 2013b).

In response to failed audits, the LAA may: 1) isaumntract notice, which requires significant
improvements in provider’s performance within 6 i) 2) proceed to recoup money against
over or ineligible payments; or impose a contracitcsion, which may include suspending
contract work for a certain period, suspending payts, or terminating the provider’s contract
(UK Ministry of Justice, 2013b).

Investigating high cost claims

LAA operates a special investigations unit to iniggge applicants or clients with complex
financial circumstances and to protect againstdratine unit investigates both civil and

criminal legal aid applications. For criminal fung, the unit aims to recover as much money as
possible from those who have the means and atulipay it back. The unit will also pursue
Recovery of Defence Cost Orders that are refeodd\A by the Crown Courts and Criminal
Appeals Office (UK Ministry of Justice, 2013c)
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Monitoring legal aid payments

Prior to its dissolution, the LSC operated a Stelsiip Programme aimed at ensuring the
accuracy of legal aid payments. Few details apgiged on this programme, but the LSC
indicates errors and irregularities were reducedriproving the controls embedded in key LSC
processes. Part of this programme involved idengfgrroneous transactions and recovering
overpayments. Some part of this program usedsstati analysis (UK LSC, 2012b). In
FY2012-2013 the LSC reported that the work underStewardship Programme reduced overall
level of net error to £14.5 million, which was &60eduction from the previous fiscal year. The
LSC reports that the Stewardship Programme woubdirmae under the LAA (UK LSC, 2012b)

9.2  Quality assurance - Scotland

Criminal quality assurance scheme

Since 2010 SLAB has operated a criminal qualityiessce scheme as a means of ensuring
criminal legal aid services accord to specific higlality criteria (a separate scheme covers civil
legal aid). The scheme applies to all solicitegistered with the Board for the provision of
criminal legal assistance (SLAB, 2013c).

The quality assurance reviews are administeredrbyifal Quality Assurance Committee
(CQAC) ! which is responsible for appointing peer reviesfer the various types of reviews
(see Table 14 below). Reviewers are sourced frpanal of experienced and practicing
criminal solicitors. Reviewers may conclude theieavamounts to a pass or fail, but the final
judgement is made by the CQAC. Peer reviewerslaigated to disclose any reasons why they
should not conduct a review of a particular sadicir file held by a firm (such as conflict of
interest or prior involvement in a case) (SLAB, 201

Each of the review types are based on the Inadediratessional Services (IPS) standard,
which asks reviewers not to second-guess a peglggement but instead call into question
situations where “no reasonable solicitor wouldehawnducted the case in the way
demonstrated by the contents of the file” (SLAB126). In addition to this standard, reviewers
must follow specific marking criteria and followespfic sets of questions for the different types
of criminal files involved in the review. For exatapthere are 24 questions to be addressed
under summary criminal files, 27 questions undérea criminal files, and 22 questions under
criminal appeals files (SLAB, 2013c).

19 CQAC consists of three SLAB members, three memfrem the Law Society of Scotland, and three

independent members.
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Table 14: SLAB quality assurance reviews

This review examines documentation according to set criteria for summary, solemn, and

Pger criminal appeal cases. Once the review is complete, the peer reviewer reports back to the
review : Co . .
CQAC. No information is provided on who covers the cost of peer reviews.
Under this process the CQAC chooses solicitors to be reviewed according to a set schedule
. and cases are chosen among randomly selected closed files. Peer reviewers chosen to
Routine : . ; L ! . .
review conduct routine reviews must be outside the local area of the solicitor/firm being reviewed.

Results of the review are communicated to the firm’s compliance officer, who must be a
partner within the firm. Costs for routine reviews are covered by SLAB.

These are conducted in cases where a solicitor fails a routine review. In some cases the
CQAC allows 6 months for the solicitor or firm involved to correct their actions. In other
Extended | cases the review is conducted as soon as possible. The extended review involves two peer

review reviewers who were not previously involved in the routine review. Unlike routine reviews,
which may be conducted off-site, extended reviews are conducted onsite and examine both
closed and new legal aid files. Costs for extended reviews are covered by SLAB

Following an extended review, firms are given a 6 to 12 month notification before a final
review is conducted. The review is conducted by two or more reviewers who were not
already involved in the review. The review focuses on files that were already reviewed and
new files opened since the extended review, looking for signs of progress or deficiencies.
Final reviews are conducted onsite and at the expense of the firm being reviewed.

Final
reviews

May be conducted at any time upon CQAC request at the Board’s expense. These follow
Special the procedures outlined in the extended and final reviews. After passing a special review,
review the firm will not be reviewed again until their next routine review. Failing a special review will
result in another extended or final review.

Source: (SLAB, 2013c)

Monitoring the accessibility of legal services

In 2010 SLAB was given the responsibility to monitiee availability and accessibility of legal
services in rural and urban parts of Scotland (SL2®BL4c; The Scottish Government, 2011, p. 2).
SLAB’s monitoring function extends beyond its ovegéal services, including privately funded
services in areas of law not covered by legal sl as insolvency) (SLAB, 2012b, p. 3)

The Board monitors accessibility by analyzing datdrends in legal assistance and supply and
supplements this data with information requiredrfrihe Law Society of Scotland, Faculty of
Advocates, and the Scottish Court Service (SLAR42). Other stakeholder views are
provided through the Access to Justice Referenoei(AJRG), whose membership comes
from various government and legal organization® @foup provides information on
accessibility issues and reviews data preparetéidoard.

SLAB has released two monitoring reports in the pas years. Neither report highlights

service accessibility issues related to criminattera (SLAB, 2012b, 2013e). According to the
2013 reports’ “high level assessment of systemibl@ms with access to legal services”, for
both the prosecution and defence of criminal msittdere is little probability that systemic
access problems are occurring and there are notsegfacaccess problems. These results are
multiplied to provide a “green” level exposure ngtiSLAB, 2013e, pp. 47-49). The
assessment criteria have been reproduced beldludtyate the areas of crime that are monitored
for accessibility issues.
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Table 15: High level assessment of systemic problems with acc ess to criminal legal
services
Assessment
Probability that a Reports of actual Exposure
systemic access instances of (probability x
Type of law problem is problems with reports)
occurring access 1-4 = Green
1 (low) to 5 (high) 1 (no reports) to 5 5-14 = Amber
(consistent reports) 15-25 = Red
Non-sexual crimes of 1 1 1
violence
Sexual offenses 1 1 1
Crime - Crimes of dishonesty 1 1 1
prosecution | Fire raising, vandalism 1 1 1
Other crimes (incl. drugs) 1 1 1
Misc. offenses 1 1 1
Motoring offenses 1 1 1
N_on-sexual crimes of 1 1 1
violence
Sexual offenses 1 1 1
Criminal Crimes of dishonesty 1 1 1
defence Fire raising, vandalism 1 1 1
Other crimes (incl. drugs) 1 1 1
Misc. offenses 1 1 1
Motoring offenses 1 1 1
Source: (SLAB, 2013e, pp. 47-49).

9.3 Performance measurement — England/Wales

LAA has developed four key performance indicat&®BIj to measure progress in meeting the
Agency'’s strategic objectives. The Agency’s parfance against its KPIs is to be published on
the Ministry of Justice’s legal aid website (UK N&try of Justice, 2013d, p. 20). The Table
below summarizes LAA’s KPlIs.

Table 16: Legal Aid Agency's KPIs

KPI areas Description of measures

* Includes indicators that reflect administrative efficiencies and cost
savings as well as legal expenditures, including financial savings
resulting from LASPO reforms.

Financial management and
assurance

» 85% of applications will be processed within 20 working days of receiving
an accurate application

* 90% of bills will be processed within 25 working days

» An indicator measuring how LAA is working with legal providers —
measured through rejected applications, errors by providers, financial
recoveries, visits by contract managers, and follow-up contract notices

Operational performance

People » Measure of LAA response to complaints and official correspondence

» Measure of improving staff engagement and reducing number of work

Change days lost through staff absences.

Source: (UK Ministry of Justice, 2013d, pp. 21-22)




20

Overview of England/Wales and Scotland Criminal LagAid System

In the last year of its operation the LSC operatéd 6 KPIs that aligned with the organization’s

strategic objectives. These are outlined in théethelow.

Table 17: Legal Services Commission’s KPIs
Strategic objective KPI areas Description of measures
Commissioning and . 95% of polige station duty calls accepted
; : within 30 minutes
procuring services that Coverage

provide timely access to
quality legal advice for
eligible clients

Using finances consistently
and reliability to achieve
value for money

» 98% of CLS coverage per procurement
area

Deliver program and
savings initiatives to stay
within legal aid budget

 Year to date spending per month against
forecast and budget delegated by Ministry
of Justice

Implement efficiency
measures for administrative
budget

 Tracking various administrative expenses

Improve business by

simplifying processes,

driving efficiency and
eliminating waste

Legal aid processing times
and quality measures

* Use a number of measures (unidentified)
that provide an indication of customer
experience based on quality of service and
speed of decision.

Customer service
(complaints)

« Track and monitor performance against
customer service standards and statutory
deadlines for responses under applicable
legislation

Build capability to ensure
LSC has the right people
with the right skills

People and performance
management

» 7.66 sickness absence days or fewer per
person for the year
» 99% of staff to have performance review

Source: (UK LSC, 2012b, p. 21)

9.4

SLAB uses a system of performance indicators ampgbta to measure the Board’s performance

Performance measurement — Scotland

and report this to the Scottish government. Peréoice targets are agreed upon by the
government and the board on an annual basis (SEBR?a, pp. 23-24).

The Board’s key performance measures are its “leadidicators”. These indicators “combine
individual timeliness and accuracy targets for daglal aid type” (SLAB, 2012a, pp. 23-24). No
further details are provided on what feeds intodeeelopment of these indicators. An example
of the Board’s headline indicators and targetd6r2012-2013 is provided below.
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Performance for

Headline indicators Target year
Civil legal aid 97% Q8%
Criminal legal aid 99% 100%
Children’s legal aid 97% 97%
Advice and Assistance 97% 100%
Criminal accounts 97% 99%
Civil accounts 7% 99%
Children’s accounts 97% 99%
A&A accounts 97% 99%
Figure 6

(SLAB, 2013a, p. 23)

The Board also reports against a series of statggls and outcomes. These are summarized in
Table 18 below. Activity areas that relate to thevsion of criminal legal aid (in whole or in

part) are bolded and italicised to demonstratedlaively large degree to which criminal legal

aid services feed into the organization’s oveitalitegy and strategic outcomes
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Table 18: SLAB strategic aims and outcomes

Strategic aim Outcome Activity areas measured / reported on

« Administration of legal aid

 Targeted funding and service provision
for civil legal problems

« Grant fund projects

« Civil Legal Assistance Offices

» Public Defence Solicitors’ Office

People can access justice by
being able to seek the
appropriate kind of legal

Facilitate access to a advice and representation at
range of quality assured the right time

legal help in Scotland

when and where it is The justice sector is better « Monitoring the supply and

able to make informed accessibility of legal services

needed a ! o i .
decisions about planning and | « Solicitors and firms registered to
co-ordination of legal services provide legal assistance
to meet the needs of the  Making Justice Work — Enabling Access
people of Scotland to Justice project
Legal assistance services * Quality assurance schemes for legal
Provide access to service provided by solicitors are assistance
providers that deliver good quality
services in ways that Evidence used to make + Legal aid research

benefit the justice system | further improvements to legal | « Supplier support
aid and access to justice

Reduce organizations carbon | « Carbon management plan

. Reduce Fhe footprint
environmental impact of —
; . .  Travel rate for solicitors
funded services and Environmental impact of ‘U £ vid p .
reduce carbon footprint funded services is reduced S€ ot video conterencing as

alternative to traveling

Legal aid system is more « Legal Aid Online
efficient

 Sanction for counsel and expert
witnesses in criminal legal aid
Legal aid system delivers  Contributions in criminal legal aid
value for money « Administration of legal aid
« Preventing legal aid fraud and abuse
» Best value reviews

Obtain best value for
taxpayer from legal aid
expenditure

Contribute to an efficient Legal aid supports efficient | ¢ Participation in government justice

justice system of opera_tion Of the JF’S_“C_G_ programs
providing an efficient legal system, including minimizing | e Pol_lc_e station dqu scheme and
aid system churn of cases due to legal SO|ICItOI’. contact Ilne.
aid » The Children’s Hearings Act

Source: (SLAB, 2013a, pp. 18-26)

The Board aligns these strategic goals and outceviteghe Scottish government’s National
Outcomes and Purpose, which are outlined in Figure
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Scottish To focus government and public services on creating a more successful country,
Government’s with opportunities for all of Scotland to flourish,
Purpose through increasing sustainable economic growth
Scottish Improving the
Government’s Helping communities become Enabling the increasing of wealth environment
Strategic safer and stronger places to live through efficient public services and its
Objectives sustainability
7 16
Scottish ? 1 We have Our public L
ErETTTETCE We live our We have stron . tacklle_d . services are We reduce the
Hational lives safe from and resilientg lnequalltlles n high quality, impact of our
Out. crime and . Scottish responsive, and consumption
utcomes communities FreoE . .
danger Y continually and production
improving
susicoSategy | dering | Trrstorming
fOI: .Sct?t!and justice and law administrative Enhancing efficiency
e reform justice

Our Strategic
Aims

To facilitate access to a range of quality assured legal help in Scotland,
when and where it is needed.

To provide access to service providers that deliver services

in ways that benefit the justice system.

To obtain best value for the taxpayer from legal aid expenditure.

To contribute to an efficient justice system in Scotland

by providing an efficient legal aid system.

To reduce the environmental impact of the services that we fund
as well as reducing our own carbon footprint

Figure 7
(SLAB, 20134, p. 17)
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