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I.

Public Benefits: Statutory Application Delays And Medicaid

A. Introduction

Individuals who are released from prison or jail and who need financial assistance until they are able to get on their feet are
likely to apply for aid both from Safety Net Assistance (“SNA”), the New York State public assistance program for adults
who do not share a household with children, and from Medicaid. The State should actively facilitate these applications and
change policies that create practical and legal barriers for people leaving jail or prison. Ultimately, increased access to SNA
and Medicaid for this population can reduce both recidivism and long-term costs.

B. Safety Net Assistance

An applicant for Safety Net Assistance incurs a forty-five day waiting period, beginning from the time she applies for benefits,
before she may receive any SNA payments (although, in the interim, the State must meet all of the applicant's emergency

needs). 1

In 1993, the New York State Department of Social Services (“SDSS”), now titled the Office of Temporary and Disability
Assistance (“OTDA”), recognized that this waiting period may be problematic for those recently released from prison.
Accordingly, the then-SDSS issued an “Informational Letter” stating that local Social Services districts should accept public
assistance applications from a person in prison forty-five days before her release date so that benefits may begin on the date

of release. 2

With the advent of welfare reform and the State's strong preference in favor of county flexibility, the OTDA then took the
position that the directive contained in the Informational Letter provides guidance, but is not mandatory. Thus advocates for
people in jail or prison are stymied either in counties that refuse to let their clients apply for benefits, or in counties that accept
applications but employ a tactical block: subsequently denying them on the ground that the *718  applicant is not “needy”

because her 3  needs are being met in prison.

When a local Social Services district refuses to accept an application from a person in prison who has identified housing in a
particular community, the action will often result in adverse consequences. If the person cannot find family or friends to take
her in as an alternative, she may turn to a homeless shelter, which costs the New York taxpayers much more than if that Social

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0211400701&originatingDoc=I67fde2615ad411dbbe1cf2d29fe2afe6&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


PUBLIC BENEFITS AND CHILD SUPPORT ARREARS, 30 N.Y.U. Rev. L. & Soc....

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2

Services district had accepted the application. For other incarcerated persons eligible for discharge, the State imposes a release
condition that they identify a place to live. It follows that if a person in this situation is without family or friends to take her in,
she will remain in prison past her conditional-release date. Finally, for other people released from jail or prison, money may
present an extra barrier. Indeed, a reentering person's lack of money for rent, transportation, or even clean clothes thwarts her
successful transition to the world of work.

Therefore, it is critical that the OTDA: (1) adopt a consistent, uniform policy requiring the State to accept public assistance
applications from people in jail or prison beginning forty-five days before their release dates; and, (2) allow the interim between
application and release to count toward the forty-five day waiting period. In the alternative, this matter may be similarly resolved
by amending the New York Social Services Law.

C. Medicaid

Another critical factor in the successful re-entry of people from jail or prison is appropriate access to medical insurance or to
Medicaid. The correctional population faces significant health issues that combine to form a public health crisis. This group
is subject to disproportionate public health vulnerabilities than the general population, including higher rates of past abuse,

homelessness, HIV infection and other infectious or chronic diseases, substance abuse, and mental illness. 4  Despite these acute
medical needs, shockingly few people released *719  from correctional facilities have health insurance or can afford necessary
medical care. A recent review of New York City agency data revealed that of those incarcerated for more than thirty days,
only twenty-six percent had Medicaid upon admission to Riker's Island, and less than thirteen percent had Medicaid upon their
release.

Many of those incarcerated cycle through the criminal justice system, in part, because of interrelated social problems--addiction

or health problems, for instance--that existing social services have failed to address. 5  Procuring proper medical care (and,
necessarily, providing proper medical insurance) for this special-needs population is a fundamental step in the process of
stopping the cycle of recidivism and reducing costs.

Research indicates that proper and immediate access to Medicaid can reduce recidivism and reduce costs. A recent study
of women leaving New York City jails showed that insured women, those who enrolled in Medicaid in the year after their
release, were less likely to be re-arrested and less likely to report illegal activity than uninsured women, those without Medicaid

coverage. 6  The study also found that women with Medicaid coverage, as compared to those without such coverage, were: (1)
more likely to have a regular source of health care; (2) more likely to participate in residential drug treatment programs; and

(3) less likely to report that they went without needed medical care in the last year. 7  Other studies corroborate these findings,

indicating that Medicaid enrollment can reduce long-term health costs. 8

To promote access to care by eligible individuals, the State should implement a system whereby the State merely suspends,
rather than terminates, the Medicaid benefits of people entering jail or prison upon their incarceration. The United States
Department of Health and Human Services has strongly recommended this approach to combat homelessness and establish a

continuum of care. 9  Furthermore, the State should also actively help all incarcerated persons apply for Medicaid upon their
release from jail or prison, either through *720  Medicaid-only applications or attached to SNA. Last, but not least, local
Social Services districts should regularly visit correctional facilities and process these applications or, alternatively, pursue
other equally-effective methods in collaboration with local social services providers.

II.

Child Support Arrears
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It is important that individuals released from prison make their transitions to the outside world in ways that do not encourage
recidivism. One significant barrier facing formerly incarcerated parents in their transitions to the outside world is the accrual
of child support arrears while they were in prison. New York law currently prohibits incarcerated people from obtaining

modifications to their support orders while they are in prison. 10  This not only overwhelms a parent with penalties, upon her
release, for the arrears that have accrued, but it also impedes her ability to find employment and support her children.

New York courts have taken the position that “support orders” may not be modified downward while a person is incarcerated,

for an incarcerated parent's “current financial hardship is solely the result of his wrongful conduct.” 11  In Gloria T. v. Timothy

S., 12  the Fourth Department, relying on the Knight case, specifically held that Family Court Act Section 413(1)(g), which

limits arrears to 500 dollars when a person's income is below the poverty level, does not apply to someone in prison. 13  The

court held that an incarcerated parent cannot be allowed to “benefit from the conduct that led to his or her incarceration.” 14

This policy means that upon release, most of these parents are faced with overwhelming arrears that have accrued during a time
that they had had no ability to make payments. Should the formerly incarcerated parent find a job, up to sixty-five percent of

her income may be subject to income execution in the State's effort to recover child support arrears. 15  Additionally, arrears of

more than four months will likely result in the loss of the parent's driver's license and any occupational licenses. 16  Finally, if
the court reduces the amount to a money judgment, the State can seize a parent's bank accounts or other assets in their entirety,

making a parent's reentry even more difficult. 17

New York's rule prohibiting modification, called the “no justification” rule, is shared by Kansas, Indiana, North Dakota,

Nebraska, New Hampshire, and *721  Louisiana. 18  Such policies are, in fact, counterproductive. They create substantial
barriers to successful reentry and increase individual pressures that lead to recidivism. Moreover, they undermine the actual
goal of promoting the payment of child support, as they impede a parent's acquisition of lawful employment and may even

incentivize illegal acts (i.e., induce a parent to enter the underground economy). 19

In cases where the support obligor has been sentenced to a lengthy period of incarceration and has no assets, New Jersey transfers
modification petitions to an inactive calendar, pending the obligor's release. Upon release, the court makes a determination

of the appropriate amount of current support and arrears, basing its determination upon the parent's ability to pay. 20  Such
an approach is currently impossible in New York, for the Family Court Act prohibits a court from retroactively reducing or

annulling arrears. 21

We recommend that the legislature amend the Family Court Act and allow an approach similar to that used in New Jersey. Such
an amendment would give those who are released from prison realistic support orders and would not overwhelm an indebted,
non-custodial parent who would otherwise be forced into the underground economy. In the interim, state agencies may take
significant steps to mitigate the effects of the current policies. Because many children of incarcerated parents receive public
assistance, a substantial percentage of the child support arrears of people returning from jail or prison is owed to the OTDA.
While courts cannot currently waive child support arrears, the OTDA has the discretion to forgive arrears owed to the state
agency. At a minimum, the OTDA should craft more equitable policies that forgive arrears accrued during incarceration.
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